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1 Cases 

1.1 VCJN– Division 7A and debt forgiveness 

Facts 

VCJN was the sole shareholder and director of a private company, Company #1.  

By 30 June 2010 Company #1, as a result of the sale of a property development on Broadway Nedlands, WA, 
had funds in the amount of $1,408,700 that it loaned to its shareholder. At that point Company #1’s only potential 
income source was dividends from Company #2, which was also a property developer.  

According to financial statements prepared by UHY Haines Norton Chartered Accountants, during the year ended 
30 June 2010, the shareholder’s loan had a closing balance of $1,678,931, a loan from Company #1’s to 
Company #2 reduced from $545,733 to nil during the income year, Company #1 paid a dividend of $150,000 to 
its shareholder and the total assets of Company #1 were $1,884,655. 

The shareholder claimed in the AAT that the majority of the funds advanced by Company #1 to him were lent to 
Company #2. This was said to have occurred in 2010.  

Minimum yearly repayments were made on the loan from 2011 – 2014, but no minimum repayments were made 
in 2015. The minimum repayments were made by Company #1 declaring a dividend to its shareholder and these 
dividends being set off against the shareholder’s obligation to make repayments. 

Company #1 did not lodge its returns for 2010 – 2012 until 22 April 2014, and ultimately the tax on the 2010 
property sale was not paid to the ATO. 

In July 2014 Company #1 was put into liquidation, with its most substantial asset being the loan to its 
shareholder. In the summary of assets and liabilities given to the liquidator by VCJN the shareholder loan was 
shown as a loan to ‘T Smith’.  The shareholder admitted that was not his name. In August 2015 the shareholder 
offered to repay $10,000 in full and final satisfaction of the loan due.  While being put to a vote of the creditors, 
the offer was not accepted, but the liquidator ultimately finalised the liquidation without pursuing the debt. 

Company #2 was also later liquidated owing money to the ATO, with the liquidator advising the Commissioner 
there was unlikely to be any dividend. The shareholder linked the collapse of these two companies to a property 
downturn and the global financial crisis. 

There was evidence that in the disclosures made to the liquidator about the financial position shareholder (in his 
capacity as a director) that there were some irregularities, as was the case in statements made to the ATO by the 
shareholder in support of having income tax debts waived. 

The shareholder lodged their 2015 income tax return on the basis that in 2015 the forgiveness of the debt they 
owed to the private company gave rise to a deemed dividend under Division 7A in the amount of $428,383.  The 
Commissioner issued an assessment based on the return lodged. Debts that are forgiven can result in deemed 
dividends under section 109F of ITAA1936. 

The shareholder then made a request that the amount of the deemed dividend be reduced to nil under section 
109G.  Under section 109G(3) an amount of a loan that has been taken to be a deemed dividend in an earlier 
year is not a deemed dividend when the amount is later forgiven.  The Commissioner treated the request as an 
objection, and then disallowed the objection. 

After requesting a review in the AAT it became clear to the Commissioner, and the shareholder agreed, that the 
debt was forgiven in the 2016 and not the 2015 year.  The Commissioner then however asserted that there was a 
deemed dividend in 2015, in the amount of $251,350 as a result of the shareholder failing to make a minimum 
annual repayment in relation to the loan, with that amount being reduced to the level of the company’s 
distributable surplus, being $149,698. 

The AAT granted the shareholder leave to amend their grounds of objection so that, rather than arguing section 
109G applied, the ground of objection was that the Commissioner should have applied section 109Q to disregard 
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the deemed dividend resulting from the shortfall in the minimum yearly repayment.  Section 109Q provides that 
there is no deemed dividend if: 

(b)  the entity satisfies the Commissioner that:  

(i)  that amount was less than the minimum yearly repayment because of circumstances 
beyond the entity's control; and  

(ii)  the entity would suffer undue hardship if the private company were taken 
under section 109E to pay a dividend to the entity at the end of the current year because 
of the loan.  

(2)  In deciding whether he or she is satisfied, the Commissioner must consider:  

(a)  the entity's capacity, at the end of the year of income in which the amalgamated loan was 
made, to repay the loan; and  

(b)  any circumstances that have reduced the entity's capacity to repay the loan; and  

(c)  whether the entity took all reasonable steps to make payments relating to the amalgamated 
loan during the current year equal to the minimum yearly repayment of the loan for the current 
year; and  

(d)  whether the entity has made payments relating to the loan as soon as possible after the 
current year equalling the difference between:  

                              (i)  the minimum yearly repayment for the current year; and  

                             (ii)  the amount of payments made during the current year relating to the loan. 

Over the period of 12 – 15 months prior to the 30 June 2015 minimum repayment being made, the shareholder 
had withdrawn $694,000 from their superannuation fund (presumably as pension payments). 

Issue 

Should the deemed dividend be disregarded in 2015 as a result of the operation of section 109Q? 

Decision 

The Tribunal considered the various requirements of section 109Q, and started with the requirements under 
section 109Q(2)(a). 

The Commissioner argued that it could be inferred from the way the loan repayments were made, by setting off 
dividends, that the capacity to make loan repayments was uncertain.  The Commissioner also said that paying 
the dividends might not have been permissible under section 254T of the Corporations Act 2001, as the company 
ultimately was not able to pay the tax on its property disposal in 2010. The Tribunal accepted that the loan could 
probably not be repaid if the shareholder, and the companies from which he was going to take dividends, needed 
to meet their tax liabilities. 

In relation to the remaining parts of section 109Q(2) the Tribunal considered that the shareholder had the 
capacity to repay the debt from their superannuation benefits, that no steps were taken to make the minimum 
payments required in 2015 and that no later repayments were made. 

In looking at section 109Q(1) and whether the failure to make the repayment was because of circumstances 
outside of the shareholder’s control, the Tribunal stated ‘In the Tribunal’s view, if a person chooses to put himself 
into a position where he must meet certain financial obligations, if the operation of inevitable or foreseeable 
circumstances or the foreseeable financial environment, cause the Applicant not to be able to meet those 
financial obligations, that cannot be considered to be beyond his control.‘ Even if this reasoning was incorrect, the 
Tribunal noted that the shareholder had the capacity to make a repayment. 
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In connection with whether there would be undue hardship if there were to be a deemed dividend, the Tribunal 
did not comment on a submission by the Commissioner that finding undue hardship requires the two step process 
required in applying for a tax debt to be waived due to serious hardship, viz, considering whether paying the tax 
will result in serious hardship and then considering whether it is just and proper to grant the relief. Instead the 
Tribunal found there would be no hardship because the shareholder had the financial resources to meet the 
expected tax liability, excluding interest, of $39,297. 

The matter was concluded by the Tribunal ordering that the deemed dividend for 2015 be reduced to the 
$149,698 amount. 

TRAP – when Division 7A operates to deem a dividend in relation to a forgiven amount or a payment, because 

of the way that the distributable surplus formula works, there will always be a deemed dividend equal in amount 
to the payment or forgiveness.  That is, a negative net asset position prior to a forgiveness will not prevent there 
from being a deemed dividend. 

Citation VCJN and Commissioner of Taxation [2019] AATA 968 (DP Boyle, Perth) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2019/968.html 

1.2 Handsley – residency 

Facts 

Alexander Handsley is an Australian citizen who was born in Brunswick in Melbourne. 

In June 2011 Alexander separated from his wife of 17 years. In late 2011 Alexander commenced a relationship 
with a Philippine national and they opened a joint bank account in the Philippines. 

In the 2012 year Alexander's partner travelled once to Australia for 33 days on a visitor’s visa, and Alexander 
visited her in the Philippines on 12 occasions between July 2011 and June 2012. 

In June 2012 Alexander accepted a redundancy from his job as an aircraft mechanic for Qantas. Alexander could 
have relocated to Brisbane or accepted a line maintenance role at another Qantas base. Alexander chose to 
leave Australia to join his partner in Asia. 

On 10 July 2012 Alexander travelled overseas to commence work under a 3 month contract to perform aircraft 
mechanic services at various locations throughout Asia. The contract was later extended to an 11-month contract.  

Under that contract Alexander was provided with accommodation which was short-term hotel accommodation or 
fully furnished serviced apartments. 

Alexander provided services in Vietnam, Turkey, China, Singapore and Malaysia and spent the year in multiple 
locations for short periods of time. The longest time that Alexander stayed at any one physical place was 45 days 
between 6 January 2013 and 19 February 2013, when he stayed in a serviced apartment in Malaysia paid for by 
his employer.  

Each time he travelled to a country, Alexander travelled on short-term visas. Alexander did not have a visa that 
allowed him to stay in any country for longer than 90 days other than China. Alexander spent little time in China. 

Alexander made three visits to the Philippines as follows:  

1. 2 days in August 2012; 
2. 2 days in November 2012; and  
3. 17 days in May 2013. 

Alexander described these as home visits as he spent time with his partner on these visits. Alexander also spent 
significant time with his partner in the other locations (two visits to Vietnam totalling 43 days, one visit to 
Singapore for 22 days; and eight visits to Malaysia totalling 127 days). 

Alexander's remuneration for his services was paid in US dollars. 
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Alexander's payslips indicated that from 11 July 2012 to 24 May 2013 he earned US$128,790.41. Alexander 
converted his remuneration into Australian dollars and deposited the amount into an Australian bank account. 
The money in the bank account was used, amongst other things, to pay child support and school fees. 

In the year ended 30 June 2013 Alexander was in Australia for a total of 50 days as follows: 

1. the first 10 days of the year; 
2. 15 days from 22 December to 2012 to 5 January 2013;  
3. 2 days on 20 February 2013, 4 days on 4 May 2014; and  
4. 19 days from 12 June 2013 when his initial 3-month contract, expired.  

Alexander remained in Australia for a further 7 days into the 2014 year. 

In early 2013 Alexander and his former wife sold their family home to complete their divorce settlement. During 
the year, Alexander did not have any other home in Australia. 

Alexander did not own a motor vehicle in Australia; 

Alexander had preserved superannuation fund balances and bank accounts in Australia. These were his only 
Australian assets after the sale of the family home. 

Alexander's children and parents continued to reside in Australia. 

Alexander used his parent’s address in Brisbane as his contact address in Australia. 

Alexander maintained his AFL membership with a Collingwood supporter option.  

Alexander had not joined any social clubs or sporting clubs in either Malaysia or the Philippines and he had not 
acquired a driving licence for a country outside of Australia  

Alexander did not have ownership or leasehold or like interest in any dwelling outside Australia. 

Alexander indicated that he was an Australian resident departing temporarily - for business and a Resident 
returning to Australia on his incoming and outgoing passenger cards when he visited Australia. 

After 30 June 2013 Alexander treated Malaysia as his base until at least December 2013. 

In the years after the year ended 30 June 2013, Alexander's time in Australia was as follows: 

1. 2014 year – 24 days in Australia; 
2. 2015 year – 21 days in Australia; and  
3. 2016 year – 45 days in Australia. 

The Commissioner assessed Alexander on the basis that he was a resident of Australia in the 2013 year, both 
under the ordinary concepts test and under the domicile test. Under the ordinary concepts test, Alexander would 
be a resident of Australia if he resided in Australia in the ordinary sense of the word. Under the domicile test, 
Alexander would be a resident of Australia if he had retained an Australian domicile and did not have a 
permanent place of abode outside of Australia. 

Alexander objected to the Commissioner's assessment. The Commissioner disallowed Alexander's objection. 

Alexander then applied to the AAT for review of the Commissioner's objection decision. 

Issues 

Whether Alexander was a resident of Australia in the year ended 30 June 2013 under either the ordinary 
concepts test or the domicile test. 
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Decision  

Ordinary concepts test 

The Tribunal referred to the statement of Williams J in Koitaki Para Rubber Estates Limited v The Federal 
Commissioner of Taxation [1941] HCA 13; on the meaning of ‘resides’: 

The place of residence of an individual is determined, not by the situation of some business or property 
which he is carrying on or owns, but by reference to where he eats and sleeps and has his settled or 
usual abode. If he maintains a home or homes he resides in the locality or localities where it or they are 
situate, but he may also reside where habitually lives even if this is in hotels or on a yacht or some other 
abode. 

The Tribunal considered the following principles on the ordinary meaning of ‘reside’ as set out in previous 
decisions: 

1. person can continue to be a resident of a place notwithstanding that they are absent from that place if 
they maintain a sufficient continuity of association with that place; 

2. where a person returns to Australia in the year, it may be necessary to consider whether returns should 
be characterised as a visit to Australia or return visits to the place regarded as the person's home; 

3. a person can abandon their residency despite retaining financial connections to Australia; 
4. internationalisation of the financial markets means that less significance should be placed on retention of 

investments in Australia;  
5. a person can have two places of residences concurrently; 
6. events occurring before and after the relevant income year ‘may be considered as throwing light on and 

disclosing the significance of habits and conduct within’ the income year. 

The Tribunal considered that by the year ended 30 June 2013 Alexander's connections to Australia were 
historical. The Tribunal noted that Alexander's circumstances could be distinguished from a person who is 
working overseas who has a continuing relationship with the parent of their children, all of whom continue to live 
in Australia and who returns to Australia when possible. 

Alexander did not have day to day care for his children, had formally separated from his former wife and only 
came to Australia for milestone events or during holiday periods. 

In these circumstances, the Tribunal considered that Alexander's trips to Australia in the 2013 year could properly 
be seen as trips to visit people rather than returning home. 

The Tribunal considered that little emphasis should be placed on Alexander's retention of his superannuation fund 
balance in Australia. It was a relic of his past and not an indication of an ongoing association with Australia. 
Similarly, the Tribunal considered that the fact that Alexander had retained a savings account in Australia for 
convenience was not determinative. 

The Tribunal considered by the year ended 30 June 2013 Alexander's life was outside of Australia. He worked 
outside of Australia, he had a relationship with a person living outside of Australia, he spent more time outside of 
than inside Australia and he had formed an intention to live outside of Australia on an indefinite basis. 

The Tribunal considered that whilst Alexander had not established permanent living arrangements outside of 
Australia, he was also no longer living in Australia. 

Accordingly, the Tribunal concluded that Alexander was not residing in Australia in the year ended 30 June 2013 
under the ordinary concepts test. 

Domicile test 

The Tribunal noted that Alexander had not done enough to abandon his Australian domicile in the year ended 30 
June 2013. Accordingly, Alexander would be a resident of Australia under the domicile test unless he could show 
that he had a permanent place of abode outside of Australia. 



Monthly tax training – June 2019 

 

 
 
Brown Wright Stein Lawyers © 2019 page 9 

The Tribunal acknowledged that the term phrase ‘permanent place of abode outside Australia’ is to be read as 
something less than a place in which the taxpayer intends to live forever or for the rest of his or her life. 

The Tribunal also had regard to the decision of the Full Federal Court in Harding v Commissioner of Taxation 
[2019] FCAFC 29 which provided that a permanent place of abode is not a specific house or dwelling and that a 
series of temporary places of abode in a town or region within a country may cause a person to have a 
permanent place of abode in that country but that a series of temporary places of abode in multiple countries 
does not satisfy the test. The Tribunal referred to the statement of the Full Court in Harding as follows: 

So long as the taxpayer has ‘definitely abandoned’ his or her residence in Australia, it does not serve the 
function or purpose of the exception to subpara (i) to require that the taxpayer be permanently located at 
a particular house or flat in a particular town within a foreign country. Nor, indeed, does it serve the 
functional purpose of the exception to require the person to live in one particular town, suburb or village 
within a given country. In our view, drawing a distinction between someone who buys a singular flat in a 
foreign country as against someone who lives in a series of temporary flats in that same country does not 
promote the rationale of the exception in subpara (i). That rationale is that a person domiciled in Australia 
is not to be made subject to federal income tax when they have abandoned in a permanent way their 
Australian residence. For the promotion of that rationale, it is unnecessary for the taxpayer to live outside 
of Australia in any particular way. It follows that the word ‘place’ should accordingly be read as including a 
reference to a country or state. Having said that, we do not favour the proposition that it does not matter if 
the taxpayer is not permanently in one country, but moves between foreign countries. In our view, the 
words ‘permanent place’ require the identification of a country in which the taxpayer is living permanently. 

The Tribunal noted that determining whether Alexander had a permanent place of abode outside of Australia 
involved the application of similar considerations to determining whether he resided outside of Australia under 
ordinary concepts. However, as Alexander only had temporary places of residence in various countries during the 
income year, he did not have a permanent place of abode in any of them. 

Accordingly, Alexander remained a resident of Australia under the domicile test.  

COMMENT – rather than looking at the ordinary principles of residency to determine someone’s permanent 

place of abode, it might be better put that a person will have a permanent place of abode outside of Australia if 
that foreign country is where they would ‘reside’ for Australian tax law purposes. 

Citation Handsley and Commissioner of Taxation [2019] AATA 917 (DP O'Loughlin, Melbourne) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA/2019/917.html 

1.3 Mingos – main residence exemption and trusts 

Facts 

In 1992 Unique Planning Pty Ltd acquired a property at 35 Regent Street, Mount Waverley, Victoria, on trust 
absolutely for John Mingos. The property was used as the main residence for John, his wife Maria, and their two 
children. 

On 16 November 2006 Unique Planning transferred all of its interest in the property to John. On the same day, 
John transferred all of his interest in the property to Maria. 

After November 2006 John and Maria's marriage began to deteriorate and John moved out of the family home. 
Maria continued to live there with the children. 

In November 2010 John and Maria agreed to consent orders in the Federal Magistrates Court for their property 
settlement. The orders provided that:  

1. John would pay Maria $1,300,000;  
2. Maria would transfer to John, or his nominated entity, all of her interest in the Regent Street property; 
3. John would discharge the mortgage over the property; 
4. that, if John failed to pay the $1,300,000 to Maria or discharge the mortgage, the Regent Street property 

was to be sold; and 
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5. John would be responsible for payment of all holding costs and outgoings for the property from the date of 
the orders; 

6. that John and Maria held their interests in the property on trust pursuant to the orders. 

John nominated Lemnian Investments Pty Ltd as trustee of the Lemnian Investment Trust to be the transferee for 
the property. Lemnian owned other properties and had positive rental income, and so could service the debt 
required to acquire the property from Maria. On 27 May 2011 the property was transferred to Lemnian. Lemnian 
borrowed money to pay the $1,300,000 to Maria and the $750,000 to discharge the previous mortgage over the 
property. 

The balance sheet of the Lemnian Investment Trust for the 2011, 2012 and 2013 years showed the property as 
an asset of the Trust at a value of $4 million, a loan from the Bank of Queensland as a non-current liability of the 
Trust and a non-current liability to John of $1,933,404. The financial statements were signed by both John and 
Con Mingos, John's brother, as directors of Lemnian.  

In agreeing to lend the money to Lemnian, the Bank of Queensland had obtained a valuation showing that the 
property had a value of $3.4million. 

From this time, the property was used by John as his main residence. 

In May 2014 the property was sold for $5.1 million with settlement occurring in August 2014. The balance sheet 
for the Lemnian Investment Trust for the 2014 year recorded the $5.1 million proceeds for the property as a 
receivable of the Trust in respect of the sale of the property and indicated that a distribution of $1.1 million 
representing ‘100% profit on sale of’ the property was made to John. 

A minute of meeting of the directors of Lemnian was prepared recording that John and Con as directors of 
Lemnian had resolved ‘that the total net income of the Trust for the year ended 30 June 2014 be appropriated, set 
aside and applied’ as to the capital gain on the sale of the property 100% to John. The minute was signed by Con 
as chairman. John claimed that he was not at the meeting and the minute was executed by Con without his 
knowledge or consent. 

The tax return for the Lemnian Investment Trust for the 2014 income year disclosed the distribution of the capital 
gain to John.  

John did not lodge his tax return for the 2014 income year on time. On 23 October 2015 the Commissioner sent a 
letter to John advising that he needed to lodge his tax return for the 2014 income year disclosing the capital gain 
made from the Lemnian Investment Trust. 

On 29 April 2016 the Commissioner again wrote to John advising that a default assessment and penalty would be 
issued if John did not lodge his tax return by 27 May 2016. John did not lodge his tax return by 27 May 2016. 

On 13 June 2016 the Commissioner issued a default assessment which included in John's assessable income 
the capital gain from the sale of the property calculated as the difference between the market value cost base (the 
market value used by the Commissioner was less than $3.4 million) and the sale proceeds of $5.1 million. The 
Commissioner also issue a default assessment penalty of 75% of the tax payable. 

John objected to the default assessment on the following grounds:  

1. he was beneficially entitled to the property such that he had an ‘ownership interest’ in the property and, as 
the property was his main residence, the capital gain should be disregarded in accordance with the main 
residence exemption; and  

2. the capital gain was excessive as it failed to have regard to his holdings costs and interest associated with 
the property.  

John also objected to the default assessment penalty on the grounds that he acted reasonably and took all steps 
necessary and expected of any taxpayer in his circumstances to ensure full and proper compliance with the 
taxation legislation. 



Monthly tax training – June 2019 

 

 
 
Brown Wright Stein Lawyers © 2019 page 11 

The Commissioner disallowed John's objections and John subsequently appealed the objection decisions to the 
Federal Court of Australia. 

Evidence was given by John, Con and John's accountant, Darren Munro, in the Federal Court proceedings to the 
effect that at all times the property was regarded as belonging to John. Darren gave evidence that property was 
recorded as an asset of the Lemnian Investment Trust ‘for convenience’. In cross-examination, Darren contended 
that the property was held by the Lemnian Investment Trust on ‘sub-trust’ for John. Darren stated that the liability 
to John of $1,933, 404, being the difference of $4 million for the property less $1,300,000 and $750,000, was to 
recognise a beneficiary entitlement owing John as the property was being held in trust for his sole benefit. 

Darren also stated part of the reason why the property was held in the name of the Lemnian Investment Trust 
was the preference of the Bank of Queensland. However, in an email dated 1 June 2011 to an officer of the Bank 
of Queensland, Darren stated 'It would be preferable if both the property title and mortgage documents were in 
the name of Leminan [sic] Investment Trust' suggesting that it was not due to the preference of the bank. 

The following contentions were also made on behalf of John: 

1. the effect of the court orders was to vest an equitable interest in the property to him; 
2. the effect of the transfer to Lemnian was a mortgage of the land to Lemnian but leaving John as to the 

beneficial owner; 
3. that Lemnian held the property on resulting trust or constructive trust for John; 
4. that John occupied the property as his place of residence under either a licence or a right to occupy the 

property, either of which constituted an ownership interest. 

During the Federal Court proceedings, the Commissioner agreed that the market value of the property at the time 
it was transferred to Lemnian was $3.4million and that was the cost base of the property. 

Issues 

1. Whether John had an ‘ownership interest’ in the property at the time it was sold and, as such, was entitled 
to the main residence exemption. 

2. If not, whether the amount of the capital gain on which John was assessed is excessive. 
3. Whether the default assessment penalty should be remitted. 

Decision 

Main residence exemption 

Davies J noted that the key issue was who made the capital gain from the sale of the property, noting that the 
main residence exemption could only apply if it was John that made the capital gain and not the Lemnian 
Investment Trust. 

Davies J noted that when CGT event A1 happens, a capital gain is made by the person who disposes of the 
asset. However, there is an exception under section 106-50 of the ITAA 1997 where some other person is 
absolutely entitled to the asset against the person who disposed of it. In that case, the person who is absolutely 
entitled makes the capital gain. Section 106-50 of the ITAA 1997 provides as follows: 

Absolutely entitled beneficiaries 

(1) For the purposes of this Part and Part 3-3 (about capital gains and losses) and Subdivision 328-C 
(What is a small business entity), from just after the time you become absolutely entitled to a CGT asset 
as against the trustee of a trust (disregarding any legal disability), the asset is treated as being your asset 
(instead of being an asset of the trust).  

(2) This Part, Part 3-3 and Subdivision 328-C apply, from just after the time you become absolutely 
entitled to a CGT asset as against the trustee of a trust (disregarding any legal disability), to an act done 
in relation to the asset by the trustee as if the act had been done by you (instead of by the trustee). 
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Davies J noted that a beneficiary will be absolutely entitled to an asset as against the trustee of a trust if the 
beneficiary has a vested, indefeasible and absolute entitlement in the trust asset, and is entitled to require the 
trustee to deal with the trust asset as the beneficiary directs as set out in Kafataris v Deputy Commissioner of 
Taxation (2008) 172 FCR 242 and Taras Nominees Pty Ltd v Commissioner of Taxation (2014) 94 ATR 751. 

Davies J concluded that John was not absolutely entitled to the property as the evidence did not suggest that he 
intended to have an ownership interest in the property. Davies J had regard to the following matters in coming to 
this conclusion: 

1. that John could choose to nominate another entity under the family court orders to be the transferee of the 
property and had nominated the Lemnian Investment Trust; 

2. the financial accounts for the Lemnian Investment Trust, which had been signed by John, indicated that 
the property was an asset of the trust; 

3. the treatment of the property as an asset of the Lemnian Investment Trust was never questioned by John 
or Con; 

4. the proceeds on sale of the property were accounted for in the Lemnian Investment Trust; 
5. Con and John, as the directors of Lemnian, had exercised their powers to allocate the net capital gain 

from the sale of the property to John; 
6. the tax return for the Lemnian Investment Trust for the 2014 income year was prepared on the basis that 

the trustee had distributed income of the trust representing the capital gain to John. 

Davies J did not accept the other arguments of John as to why he had a beneficial interest in the property, noting 
that they were all inconsistent with the evidence. In relation to the licence or right to occupy giving rise to an 
ownership interest, Davies J noted that the relevant capital gain was made from CGT event happening on the 
sale of the property and the question was who made the capital gain. Davies J had concluded this was Lemnian 
as John was not absolutely entitled to the property. 

Whether calculation of capital gain excessive 

Davies J noted that the Commissioner had accepted that the cost base of the property was $3.4million and that 
the assessment would need to be amended accordingly.  

Remission of default assessment penalty 

In light of the correspondence sent by the Commissioner to John notifying him of the need to lodge his tax return, 
Davies J considered that the decision to not remit the default assessment penalty was appropriate. 

Citation Mingos v Commissioner of Taxation [2019] FCA 834 (Davies J, Victoria) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA//2019/834.html 

1.4 Bluescope Steel and Australian Workers Union – ordinary time earnings 

Facts 

These proceedings involve an appeal of the first instance decision by Flick J in Australian Workers' Union v 
BlueScope Steel (AIS) Pty Ltd [2018] FCA 80. A summary of that decision is in our Tax Training Notes for March 
2018.  

The proceedings involve the superannuation entitlements of six employees of either Bluescope Steel (AIS) Pty 
Ltd or Bluescope Steel Ltd.  

In accordance with the Port Kembla Works Employees Award 2006, the Bluescope Steel Pork Kembla 
Steelworks Agreement 2012 and the BlueScope Steel (AIS) Pty Ltd Port Kembla Bulk Berth Operations 
Departmental Agreement, Bluescope's employment arrangements provided that the relevant employees were 
entitled to ‘an annualised salary’, calculated as ‘Base Salary + Public Holidays + Shift Penalties + Additional 
Hours’. Bluescope did not make superannuation contributions in respect of the ‘Public Holidays’ component or the 
‘Additional Hours’ component.  

Clause 7 of the Award provided as follows: 
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7. Superannuation 

7.1 Superannuation Legislation - the Subject of Superannuation is dealt with exhaustively by federal 
legislation including the Superannuation Guarantee (Administration) Act 1992 (Cth), the Superannuation 
Industry (Supervision) Act 1993 (Cth), the Superannuation (Resolution of Complaints) Act 1993 (Cth), and 
section 124 of the Industrial Relations Act 1996. This legislation, as varied from time to time, governs the 
superannuation rights and obligations of the parties. Subject to this legislation, superannuation is also 
dealt with by the trust deed and rules of the BlueScope Steel Superannuation Fund and the 
Superannuation Trust of Australia, and relevant agreements made from time to time between the 
Company and the unions party to this award, including the BHPSteel - Superannuation Review dated 25 
October 1995. 

Clause 7 of the Enterprise Agreements relevantly provided as follows: 

7. Superannuation 

7.1 Superannuation arrangements are governed by Federal legislation including the Superannuation 
Guarantee (Administration) Act 1992 (Cth), the Superannuation Industry (Supervision) Act 1993 (Cth), 
and the Superannuation (Resolution of Complaints) Act 1993 (Cth). 

7.2 The Company will make contributions to an employee’s superannuation account at a minimum in 
compliance with the Superannuation Guarantee (Administration) Act 1992 (Cth), as varied from time to 
time. Additionally for permanent employees who are members of the BlueScope Steel Superannuation 
Fund or Australian Super, subject to these statutory minimum contributions and the Basic Member 
Contributions an employee makes to their superannuation account, the Company will make contributions 
into an employee’s superannuation account … 

The Australian Workers Union (AWU) commenced proceedings against Bluescope, alleging that in failing to 
include the Public Holiday and Additional Hours component in ordinary time earnings, Bluescope had 
contravened section 6(1) of the Superannuation Guarantee (Administration) Act 1992 (Cth) (SGAA). 

The AWU contended that the ‘Public Holidays’ component and the ‘Additional Hours’ component were both part 
of those employees’ ordinary hours of work because such hours were mandatory, rather than voluntary, and it 
was regular practice for the employees to work beyond what would be considered ‘standard working hours’. This 
expectation had resulted in a premium being built into the employee's ‘annualised salary’, making the ‘additional 
hours’ part of what would be considered standard working hours.  

The AWU submitted that in failing to make such superannuation contributions Bluescope had had contravened 
the Award and the Enterprise Agreements and, therefore, breached section 50 of the Fair Work Act 2009 (Cth) 
(FWA). Section 50 of the FWA provides that ‘a person must not contravene a term of an enterprise agreement’. 

Bluescope contended that the ‘Public Holidays’ component and the ‘Additional Hours’ component of the 
annualised salary was not ordinary time earnings and that, in any event, as the Award and the Enterprise 
Agreement were not the source of the obligation to make the superannuation contributions, the failure to do so in 
respect of the ‘Public Holidays’ component and the ‘Additional Hours’ component was not a contravention of the 
Enterprise Agreements 

At first instance, Flick J concluded that the ‘Additional Hours’ component and ‘Public Holidays’ component both 
constituted ‘ordinary time earnings’ as, in including ‘Additional Hours’ and ‘Public Holidays’ in annualised salary, 
Bluescope recognised that those additional hours and public holidays, are so routinely worked that they form part 
of the ‘ordinary hours of work’. Flick J also relied on the fact that the employment contracts provided that 
employees need to be available 24 hours a day, 365 days a year, that the employees were required to work 
additional hours (above standard working hours and on public holidays) and were required to attend work with 
little or no notice.  

Flick J also concluded that Bluescope had breached the Award and the Enterprise Agreements and section 50 of 
the FWA. Flick said that, in determining whether a contractual term had been contravened for the purpose of 
section 50 of the FWA, it was not necessary for the Court to be satisfied that the term was itself the source of any 
requirement to make a superannuation contribution (as distinct from superannuation legislation), it was enough 
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that the Award or Enterprise Agreement acknowledged the obligation to make the superannuation obligations. In 
any event, Flick J considered that clauses 7.1 and 7.2 of the Enterprise Agreement were sources of an obligation 
for Bluescope to make superannuation contributions required by the SGAA. Flick J accepted that clause 7 of the 
Award did not create an independent legal obligation. 

Bluescope appealed the decision of Flick J to the Full Federal Court alleging that Flick J erred in finding 
‘Additional Hours’ component and ‘Public Holidays’ component both constituted ‘ordinary time earnings’ under 
section 6(1) of the SGAA, as the trial judge misconstrued the meaning of ‘ordinary time earnings’. Bluescope also 
contended that the Award and the Enterprise Agreements did not contain separate legal obligations to make 
superannuation contributions   

Issues 

1. Whether the Award and Enterprise Agreements contained binding legal obligations for the making of 
superannuation contributions by Bluescope. 

2. Whether the ‘Additional Hours’ component and ‘Public Holidays’ component both constituted ‘ordinary 
time earnings’ under section 6(1) of the SGAA. 

Decision 

The Full Court allowed the appeal.  

Independent legal obligation in Award and Enterprise Agreements 

Allsop CJ (with whom Rangiah J agreed) noted that the wording in clause 7 of the Award was quite different to 
clause 7 in the Enterprise Agreements.  

His Honour noted that there was no express obligation to make superannuation contributions in clause 7 of the 
Award. His Honour noted that ‘contravention’ as used in section 50 of the FWA ‘includes the notion of violating or 
infringing a rule or obligation or standard which is required’. As there was no such obligation or standard provided 
for by clause 7 of the Award, it was not capable of being contravened. 

However, Allsop J noted that clause 7.2 of the Enterprise Agreements went further. It provide an undertaking of 
future conduct by Bluescope and, therefore, was capable of being contravened. In coming to this conclusion 
Allsop J made the following comments: 

The difficulty with such cases as Akmeemana v Murray [2009] NSWSC 979; 190 IR 66 and Cook v 
Chesterton International Pty Ltd [2015] NSWSC 283 is that they proceed on a false assumption. Both 
Davies J and Young AJA assumed, and expressly stated, that the employer had a duty imposed by law to 
pay superannuation contributions. That is not so. To the extent that the primary judge appears to have 
found that it was so, at [61], [64], [71], [73], [90] and [94] of his reasons, I would respectfully disagree. If 
contributions are not made the employer suffers a tax. This is not an idle distinction, especially in the light 
of the fact that the superannuation legislation does not confer on an employee any right to require the 
Commissioner of Taxation to do anything for him or her in respect of superannuation: Kronen v Federal 
Commissioner of Taxation [2012] FCA 1463; 213 FCR 495 at 505 [50]. There is every reason for those 
representing employees to include in an enterprise agreement an obligation to pay superannuation at the 
minimum level that will avoid a charge or tax. That reason is the direct enforceability of the obligation. 
True it is that if an employer fails to pay the minimum contribution it is then faced with both the imposition 
of a tax and the possible enforcement of obligations in the enterprise agreement. That problem is easily 
avoided: comply with the obligations freely entered into in the enterprise agreement. 

Decisive on the construction of clause 7.2 of the Enterprise Agreements was that the clause provide that 
Bluescope ‘will make contributions’ Such language was not merely aspirational but was obligatory. 

Ordinary time earnings 

The Full Court rejected Flick J's interpretation of the expression ‘earnings in respect of ordinary hours of work’ 
under section 6(1) of the SGAA and concluded that the ‘Additional Hours’ component and ‘Public Holidays’ 
components did not constitute ‘ordinary time earnings’. 



Monthly tax training – June 2019 

 

 
 
Brown Wright Stein Lawyers © 2019 page 15 

The Full Court noted the definition in section 6(1) of the SGAA turns on the expression ‘earnings’ in respect of 
‘ordinary hours of work’, not merely the word ‘ordinary’ or the phrase ‘ordinary hours of work’. The reference is to 
an objective standard, not an individual factual inquiry about hours ordinarily or usually worked.  

The Full Court noted that Flick J failed to examine the whole definition of ‘ordinary time earnings’ and the crucial 
phrase ‘ordinary hours of work’ by reference to its text, context, purpose and enactment history. Rather, Flick J 
had incorrectly focused on the word ‘ordinary’ as a reference to usual and normal hours, misconstruing the 
legislative provision. Flick J's central consideration was the usual or normal demands of how long the employees 
were required to work. This analysis was not structured around the proper construction of the definition in section 
6(1) of the SGAA. For example, the Flick J failed to consider the differing rates at which standard hours are 
remunerated, noting 38 hours were at an ordinary rate, in contrast to additional hours, which were remunerated at 
a higher rate, and accordingly should not be considered ‘earnings in respect of ordinary hours of work’.  

The Court contrasted ‘earnings in respect of ordinary hours of work’ under section 6(1) of the SGAA with the 
language of ‘total salary or wages’ used in sections 11 and 12 of the SGAA, being an all-compassing expression 
concerned with hours actually worked. This demonstrates a clear parliamentary intent to distinguish between the 
two concepts, showing that section 6(1) of the SGAA is not a provision directed to compensating an individual for 
time of their labour.  

The word ‘ordinary’ and ‘ordinary hours’ (as focused on by the primary judge) have different meanings depending 
on the context. The Court noted that section 6(1) of the SGAA referred to the hours of work referred to in 
applicable industrial instruments as standard hours paid at ordinary rates, as opposed to additional hours paid at 
special rates. The notion of standard or ordinary working hours has a long place in the industrial relations 
landscape, which under section 62 of the FWA, remains at 38 hours unless the additional hours are ‘reasonable’. 
The reference to ‘ordinary hours’ is not just a reference to the number of hours worked, but also the rate at which 
an employee is paid. Ordinary hours refers to ordinary rates, not penalty rates or higher rates.  

The Court considered the clear distinction between different rates as conclusive that the additional hours were not 
‘earnings in respect of ordinary hours’. The annualised salary contained a clear component of ordinary or 
standard (38) hours at an ordinary rate.  

The overtime components were ‘additional hours’ that were distinctly identifiable from ordinary hours worked, 
irrespective of how regularly those ‘additional hours’ were worked. The fact that an employee receives regular 
overtime does not change the character of that payment as being for overtime, rather than ordinary earnings. 

Citation Bluescope Steel (AIS) Pty Ltd v Australian Workers' Union [2019] FCAFC 84 (Allsop CJ, 
Collier and Rangiah JJ, New South Wales) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC/2019/84.html  

1.5 Southern Cross – payroll tax and employment agents 

During the years ended 30 June 2011 to 30 June 2014 Southern Cross Group Services Pty Ltd and Southern 
Cross Group NSW Pty Ltd operated a business of private security contractors. 

Southern Cross Group Services entered into contracts with clients for the provision of security services and 
personnel. For these contracts, it used its own security staff, together with additional staff supplied by third party 
subcontractors. From July 2012, Southern Cross Group Services contracted with Southern Cross Group NSW for 
the supply of the additional staff. Southern Cross Group NSW obtained such staff through subcontractors. 

Southern Cross Group Services had two types of clients: 

1. property managers or operators of shopping centres and other facilities (but not the owner of those 
facilities), such as Westfield shopping centres, ALDI supermarkets, the Sydney Exhibition Centre and the 
Shangri-La Hotel, Sydney; and 

2. other security companies, such as Chubb Security, Prosegur Security and Wilson Security. 

The proceedings focused on the contracts with Westfield, the Sydney Exhibition Centre and Wilson Security. 

Under those contracts, Southern Cross Group Services was engaged to provide the following services: 
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1. Westfield: general security duties at Westfield shopping centres (including security patrols; crowd control; 
loss/theft prevention; escorting staff carrying cash), as well as additional duties (general mall 
management; escorting visitors; assisting Centre Management staff with customer service duties and 
enquiries; carrying out errands as required; attending to non-security related incidents and tasks; and 
providing first aid where necessary); 

2. Sydney Exhibition Centre: provision of security services specified in a tender response dated 13 
December 2013; and 

3. Wilson Security: provision of such security services as are requested from time to time by Wilson Security 
in relation to Wilson Security’s customers. 

On 29 September 2016 the Chief Commissioner assessed Southern Cross Group Services and Southern Cross 
Group NSW on the basis that the arrangements between them, their clients and their subcontractors were 
employment agency contracts’ within the meaning of s 37(1) of the Payroll Tax Act (NSW) such that the amounts 
paid to their subcontractors were taken to be wages under section 40 of the PTA. Section 37 of the PTA provides 
as follows: 

(1) For the purposes of this Act, an employment agency contract is a contract, whether formal or informal 
and whether express or implied, under which a person (an employment agent) procures the services of 
another person (a service provider) for a client of the employment agent. 

(2) However, a contract is not an employment agency contract for the purposes of this Act if it is, or 
results in the creation of, a contract of employment between the service provider and the client. 

(3) In this section: 

contract includes agreement, arrangement and undertaking. 

The Chief Commissioner applied the market rate of interest on the unpaid tax and imposed penalty tax of 25%. 
The liability was $1,655,652.69, plus penalty tax and interest. 

Southern Cross Group Services and Southern Cross Group NSW objected to the assessments and, following the 
Chief Commissioner disallowing their objection decision, appealed to the Supreme Court of New South Wales. 

Southern Cross Group Services and Southern Cross Group NSW contended that the arrangements were not 
employment agency contracts as the contracts were not with the ‘end user’. They contended that the end-user in 
this case was the owner of the Westfield shopping centre or the Wilson Security client; and these were not 
entities with whom they contract. Southern Cross Group Services and Southern Cross Group NSW contended 
that the proposition that they can be more than one employment agent in a chain should be rejected as a matter 
of statutory construction as it was not necessary in order to address the mischief with which the legislation was 
intended to address and leads to untoward or unreasonable results. Southern Cross Group Services and 
Southern Cross Group NSW relied on references to ‘end-user’ in the explanatory material for the Bill that 
introduced the employment agency provisions. 

Southern Cross Group Services and Southern Cross Group NSW also contended that, even if they are 
employment agents, they were procuring the services of the subcontractors in and for the conduct of the business 
of the contractors. That is, the subcontractor did not help their clients conduct their business in the same way (or 
much the same way) that the clients’ employees would.  

The Chief Commissioner responded that the legislation contemplates multiple employment agents can be liable 
to pay payroll tax for the same set of wages but that the Chief Commissioner has a discretion on the employment 
agent in the chain to impose payroll tax, as long as no other employment agent in the chain has paid the payroll 
tax. 

The Chief Commissioner submitted that, in determining whether a person is procuring the services of 
subcontractors in and for the conduct of their client's business, the relevant indicia to be applied is as follows: 

1. the location of the work performed;  
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2. whether the work is of a kind done ‘in the ordinary conduct of the client’s business’ (contrasting 
engagements for particular projects or one-off events with the provision of regular services necessary for 
the conduct of the business); and 

3. whether the work would otherwise have been done by the client's employees. 

The Chief Commissioner contended that Southern Cross Group Services and Southern Cross Group NSW were 
procuring the services of subcontractors in and for the conduct of their client's business as: 

1. where Southern Cross Group Services' client was a property or facility manager, the security staff worked 
on site at the client’s premises;  

2. where Southern Cross Group Services' client was a security company, the  security staff worked on site at 
the premises where the security companies were providing security services to their own clients;  

3. the security staff wore uniforms measured and supplied by the client, with the client’s branding; and that 
the first plaintiff’s security staff performed their duties in accordance with the client’s instructions and, 
thus, were integrated into the client’s business and command structure. 

In the case of Southern Cross Group NSW, its security subcontract was an employment agency contract as it 
supplied security staff to work in and for the business of Southern Cross Group Services as such security staff 
were added to the workforce of Southern Cross Group Services. 

Issues 

Whether the security contracts, and the contract between Southern Cross Group Services and Southern Cross 
Group NSW were ‘employment agency contracts’ under section 37 of the PTA.  

Decision 

The application by Southern Cross Group Services and Southern Cross Group NSW was dismissed. 

Does the legislation permit more than one employment agent? 

Ward CJ in Eq rejected the contention of Southern Cross Group Services and Southern Cross Group NSW that 
only the person closest to the end-user is an employment agent under the legislation for the following reasons: 

1. there would be potential ambiguity in identifying the end-user; 
2. there is no reference to end-user in the legislation. The references to ‘end-user’ in the explanatory 

material cannot be read into the legislation, unless the omission could be regarded as inadvertent. Ward 
CJ in Eq considered that the omission was not inadvertent; 

3. the legislation contemplates that there may be more than one employment agent liable to pay payroll tax. 

Did the staff work in and for the conduct of the clients' business? 

Ward CJ in Eq accepted the submissions of the Chief Commissioner as to why the security staff were working in 
and for the conduct of the clients' business. 

Citation Southern Cross Group Services Pty Ltd v Chief Commissioner of State Revenue [2019] NSWSC 666 
(Ward CJ in Eq, Sydney) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/nsw/NSWSC//2019/666.html 

  



Monthly tax training – June 2019 

 

 
 
Brown Wright Stein Lawyers © 2019 page 18 

1.6 Heckenberg – principal place of residence and unoccupied land 

Facts 

In September 2002 Linda and David Heckenberg purchased 1.133 hectares of undeveloped land owned in south-
western Sydney. David and Linda intended to build a large family home on the property with a granny flat for 
Linda's mother to live in. The cost of building the planned home at this time was about $200,000. 

On 23 April 2003 Campbelltown City Council informed Linda and David that it had granted consent to a 
development application for the home, subject to certain conditions. 

Building works commenced on the home in the first half of 2004, primarily earthworks. 

By the middle of 2004 the building works ceased due to the emotional impact of the death of Linda's mother. 

The building work did not recommence due to uncertainty for the property may be included in a proposed 
Edmondson Park Urban Release Area (EPURA) precinct, the effect of which the property may have been 
resumed for parkland. David and Linda were concerned about continuing the building works where the land may 
be resumed and the compensation would be limited to the land value. 

Linda and David, with the owner of a neighbouring lot of land, signed a submission to include the property and the 
neighbour property in the EPURA. Three options were proposed in the submission, that the two lots be 
incorporated into the open space corridor and be compulsorily acquired, that they be zoned residential 2(c) for 
medium density residential development or that they be zoned for commercial purposes. 

From early 2005 there were slow dealings with the Council and with the Department of Planning about what was 
to happen to the property that went on for many years. 

In late 2005 Council rejected the request that the two lots be included in the EPURA. 

Linda and David, and their neighbours, continued to seek that the properties be included in the EPURA for many 
years. 

From 2009 David's health deteriorated badly. During that year he was in hospital for 6 months as a result of a 
golden staph infection. David subsequently ceased work after becoming disabled after knee operations. 

Due to his health issues and its impact on their financial position, David had sell various properties owned or 
controlled by him, including the family home at Casula. David went to live with this daughter. Presumably, Linda 
did as well. 

Despite his health issues, David could have organised the building works to be completed, if he and Linda has 
wanted to. 

After 2009 David became involved in litigation with a developer in relation to a townhouse that he had owned but 
then sold in 2009 to recover his purchase price. David was ultimately successful in the litigation that went all the 
way to the High Court. 

In November 2012 the owners of the neighbouring lot sold their lot having given up hope that the Council would 
rezone the two lots and include them in the ERUPA.  

In 2014 David and Linda gave up having their land included in the ERUPA and informed Council that they wanted 
to proceed with building on the property. In December 2014 Council confirmed that their development consent 
was still current. At this time, the cost  to complete the home was between $300,000 and $350,000. 

David and Linda had limited financial means to finance the works but could have raised the money if needed. 
However, David was concerned that he also needed to pay his solicitors a large amount for their work on the 
court proceedings and so did not want to commit to the building works until that amount was paid. 

David paid the solicitors for their fees in 2014. 
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In 2017 David and Linda mortgaged the land to borrow the $340,000 to pay for the building work. However, no 
further building work was carried out up until 18 April 2019 (the date of the NCAT hearing), though they still intend 
to complete the building if funds could be obtained from litigation they planned against David’s chiropractor. 

On 15 July 2007 the Chief Commissioner issued assessments to David and Linda for the 2004, 2005, 2006 and 
2007 land tax years. These assessments replaced previous nil assessments that the Chief Commissioner had 
issued for the 2004 and 2005 land tax years on the basis that the land was intended to be an owner’s principal 
place of residence. This section was granted under clause 6 of the Schedule 1A to the Land Tax Management 
Act 1956 (NSW) (LTMA), which provided as follows for the 2004 and 2005 land tax years: 

6 Concession for unoccupied land intended to be owner’s principal place of residence 

(1) If the Chief Commissioner is satisfied that the owner of unoccupied land intends to use and occupy 
the land solely as his or her principal place of residence, the owner is taken, for the purposes of the 
principal place of residence exemption, to use and occupy that land as his or her principal place of 
residence. 
 

(2) This clause does not apply unless the Chief Commissioner is satisfied that: 
(a)  the land is unoccupied because the owner intends to carry out, or is carrying out, building or 

other works necessary to facilitate his or her intended use and occupation of the land as a 
principal place of residence, and 

 ..... 

(3) This clause applies in respect of the assessment of a person’s ownership of land only in the period 
of: 

(a)  2 tax years immediately following the year in which the person became owner of the land, or 
 ..... 

(4) The Chief Commissioner may extend the period in which this clause applies if satisfied that: 
(a)  there is a delay in the completion or, in a case referred to in subclause (3)(b), the 

commencement of the building or other works necessary to facilitate the owner’s intended use 
and occupation of the land, and 

(b)  the delay is due primarily to reasons beyond the control of the owner. 

(5) If the principal place of residence exemption applies by operation of this clause to land not actually 
used and occupied by a person as his or her principal place of residence on a taxing date, that 
exemption is revoked if the person fails to actually use and occupy the land as his or her principal 
place of residence by the end of the period in which this clause applies in respect of the assessment 
of the person’s ownership of the land and to continue to so use and occupy the land for at least 6 
months. 
 

(6) The effect of the revocation is that the principal place of residence exemption is taken not to have 
applied to the land in respect of any tax year to which, but for the revocation, it would have applied. 
Land tax liability is to be assessed or reassessed accordingly. 

From December 2005, sub-clause (4) was amended to require taxpayers to ‘demonstrate’ that the requirements 
in that clause are met, rather than merely that the Chief Commissioner be ‘satisfied’. The time period in sub-
clause (3) was subsequently increased to 4 tax years from the 2010 land tax year. 

On 24 January 2008 the Chief Commissioner issued an assessment for the 2008 land tax year. 

On each occasion that Linda and David received the notices of assessment in 2005 and 2008 David spoke with 
offices from the Office of State Revenue (as it was then known) and was told that he could disregard the 
assessments because the issue about resumption of the property had not been resolved and Linda and David did 
not have clarity. 

On 25 September 2015 the Chief Commissioner issued an assessment for the 2009, 2010, 2011, 2012, 2013, 
2014 and 2015 land tax years. For the first time, the assessment included interest.  
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Upon receiving this assessment, David "nearly fell of his chair". David had a conversation with an officer from the 
OSR and told the officer that he would get his accountant to send a letter saying he was compliant. After David's 
accountant wrote the letter to the OSR, David then spoke with the same officer at the OSR who said that 
“everything was taken care of”. 

On 4 February 2016 the Chief Commissioner issued an assessment for the 2016 land tax year. 

At the end of 2016 David spoke with another office from the OSR who indicated that OSR had not heard from 
David's accountant. That officer told David that he and Linda has four years to build the home from when the 
development application was confirmed in December 2014. This information was incorrect. 

On 2 February 2017 the Chief Commissioner issued an assessment for the 2017 land tax year. 

David and Linda objected to the assessments and the decision of the Chief Commissioner to not remit interest. 
When the Chief Commissioner disallowed Linda and David's objections, they applied to NCAT for review of the 
assessments and the refusal remit the interest. 

Issues 

1. Whether Linda and David were entitled to the principal place of residence exemption for the property on 
the basis that the delay in completing the works was due primarily to reasons beyond their control. 

2. Whether the interest should be remitted under section 25 of the Taxation Administration Act 1996 (NSW). 

Decision 

Whether delay was beyond control of Linda and David 

The Tribunal noted that the following principles in applying clause 6 of Schedule 1A of the LTMA: 

1. a delay will not be beyond control of the taxpayer for the purpose of clause 6 where the taxpayer has 
made a choice, even where the alternative to delay is undesirable: Re Hayward and Chief Commissioner 
of State Revenue [2011] NSWCATAP 17; 

2. the requirement may be satisfied where there are not sufficient funds to build the home: BBLT Pty Limited 
v Chief Commissioner of State Revenue [2003] NSWSC 1003; 

3. the requirement will be satisfied where the physical or mental health of the taxpayer precluded the 
carrying out of the works: Re Sagovac and Chief Commissioner of State Revenue [2005] NSWADT 91; 
and 

4. the requirement will not be satisfied where delay occurs because the taxpayer is ignorant of the rules for 
land tax: Chapman v Chief Commissioner of State Revenue [2009] NSWADT 207 

The Tribunal concluded that the delay in completing the building works within the 2 years prescribed by clause 6 
was not due to reasons beyond Linda and David's control. The Tribunal noted that initially the works did not 
complete as David and Linda wanted to know whether the property was going to be included in the ERUPA. This 
was not a legal or practice obstacle to the work being completed. 

Whilst financial pressures occurred in 2009 and 2010, the failure to complete the works from that time were still 
not due to reasons beyond the control of Linda and David, but due to their choice as a result of David's concern 
as to their financial position in light of the legal costs that he would need to pay. The decision to not progress the 
building works was due to financial prudence not financial compulsion. 

Whether interest should have been remitted 

The Tribunal referred to the comments of the Appeal Panel of the Administrative Decisions Tribunal in Chief 
Commissioner of State Revenue v Incise Technologies Pty Ltd & Anor (RD) [2004] NSWADTAP as to when 
interest should be remitted as follows 

60 In our view the primary interest rate (the market rate component) is intended to compensate the 
Commissioner (on behalf of the Government of New South Wales) for not having the benefit of the tax 
payment from the time it was due. So a rate is set which fluctuates, and is connected to an external rate, 
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the Reserve Bank’s Accepted Bill rate. This, as we see it, is a component that could rarely, if ever, be 
waived as otherwise tax would be paid at a devalued amount thereby discriminating against taxpayers 
who meet their obligations on time. The Tribunal made the observation at [50] that to justify any remission 
of the market rate component of interest, it would be necessary to show that in some way the 
Commissioner contributed to the default. We agree with this observation. 

61 On the other hand, the premium rate is a form of penalty. Its purpose, as we see it, is to provide an 
additional economic deterrent against taxpayers failing to meet their obligations on time. The “market 
rate” component approximates ordinary lending interest rates. Taxpayers may withhold tax simply to 
invest the money in schemes and projects that have a higher potential earnings; and may be content to 
carry the late payment surcharge were it only at the market rate. The “premium rate” is intended as we 
see it to operate as the key disincentive to delaying tax payments.... 

The Tribunal also noted that the case law indicates that four criteria must be satisfied for the remission of interest: 

1. that all principal tax that has been assessed and is not in dispute has been fully paid at the time of the 
request for remission of interest 

2. there has been co-operation by the taxpayer in providing relevant information to the Chief Commissioner 
so as to enable the Chief Commissioner to issue assessments; 

3. such co-operation by the taxpayer has occurred prior to any investigation being commenced by the Chief 
Commissioner (voluntary disclosure) or, at the very least, within a reasonable time after requests for 
information have been made by the Chief Commissioner – i.e. the taxpayer has taken reasonable care; 
and 

4. there has been no wilful default by the taxpayer in not paying tax on time. 

The Tribunal considered that it was appropriate that the interest in the period of 4 March 2008 to 25 September 
2015 be remitted in full as in respect of that period, all four criteria were satisfied. In respect of wilful default, Linda 
and David were justified in thinking that they could defer paying the tax liability given the communications from 
the OSR. 

The Tribunal consider that no interest should be remitted for the period from 25 September 2015 to 2 February 
2017 as from that time David and Linda knew the tax had been assessed and had not been paid. 

The Tribunal considered that the interest from 2 February 2017 should be remitted in full as, from that date David 
and Linda has believed there would be no liability for land tax if they built their home within four years from 
December 2014. 

Citation Heckenberg v Chief Commissioner of State Revenue [2019] NSWCATAD 104 (Senior Member Durack 
SC, Sydney) 
w http://classic.austlii.edu.au/au/cases/nsw/NSWCATAD/2019/104.html 

1.7 Wykrota – real purchaser and apparent purchaser of land 

Facts 

In 2013, Mr Wykrota entered into an agreement with Mr Sternhell for the purchase, sub-division and development 
of a property located in Wheeler Heights. The Wheeler Heights property was purchased in Mr Sternhell's name, 
and the 10% deposit was paid by Mr Sternhell.  

My Wykrota submitted that the 10% deposit was made by way of a loan from Mr Sternhell to Mr Wykrota, 
however, no loan documentation existed to set out the terms of this 'loan.' Mr Wykrota argued that the two men 
had an oral 'gentleman's agreement.' 

The balance of the purchase price was paid by a combination of a mortgage to RAMS taken out by Mr Wykrota's 
wife over her property, and by other funds possibly provided by Mr Wykrota. Mr Wykrota again argued that the 
funds advanced from his wife were a loan, however, there was no documentation to outline the terms of the loan. 

Mr Sternhell was responsible for negotiations with council for sub-division and development of the Wheeler 
Heights property. Mr Wykrota, who is a builder, was to be responsible for the development of the Wheeler 
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Heights property. Mr Wykrota's company undertook the construction of a new house on the Wheeler Heights 
property, with funds provided from Mr Wykrota's wife's bank account. There was no building contract, or details of 
the nature of these payments to Mr Wykrota's company from his wife. 

Mr Wykrota and Mr Sternhell had a falling out which resulted in a 'deed of release' being executed on 12 January 
2018. This deed stated that Mr Sternhell was an owner of one-third of the Wheeler Heights property, and that it 
had been agreed in 2014 that Mr Wykrota would buy out Mr Sternhell's one-third interest in the Wheeler Heights 
property.  

Mr Wykrota paid Mr Sternhell $172,000 for Mr Sternhell to transfer 'his interests in the property' to Mr Wykrota. 

The Chief Commissioner assessed Mr Wykrota for ad valorem duty on the transfer of the Wheeler Heights 
property to Mr Wykrota. 

Mr Wykrota disputed the duties assessment and submitted that he was entitled to a stamp duty concession under 
section 55 of the Duties Act 1997 (NSW), on the basis that he was the real purchaser of the Wheeler Heights 
property. 

Section 55 of the Duties Act states that duty of $50 is chargeable in respect of:  

…(b) a transfer of dutiable property from an apparent purchaser to the real purchaser if: 

(i) the dutiable property is property, or part of property, vested in the apparent purchaser 
upon trust for the real purchaser, and 

(ii) the real purchaser provided the money for the purchase of the dutiable property and for 
any improvements made to the dutiable property after the purchase. 

(1A) For the purposes of subsection (1), money provided by a person other than the real purchaser is 
taken to have been provided by the real purchaser if the Chief Commissioner is satisfied that the money 
was provided as a loan and has been or will be repaid by the real purchaser. 

Issue 

Whether Mr Wykrota was the 'real purchaser' of the Wheeler Height property within the meaning of section 55 of 
the Duties Act? 

Decision 

The Tribunal noted that it was necessary that Mr Wykrota establish that he had paid all of the purchase price for 
the Wheeler Heights property and the Tribunal was not satisfied of this. 

There was insufficient evidence that the $10,000 was paid by Mr Sternhell as a loan to Mr Wykrota. Further, the 
payment in 2018 from Mr Wykrota to Mr Sternhell of $172,000 under the deed of release made no mention of the 
repayment of a loan.  

Accordingly, Mr Wykrota did not meet the test in section 55 of the Duties Act and the Tribunal upheld the Chief 
Commissioner's assessment of duties payable by Mr Wykrota on the Wheeler Heights property. 

Citation Wykrota v Chief Commissioner of State Revenue [2019] NSWCATAD 106 (Senior Member Hamilton SC, 
Sydney) 
w http://classic.austlii.edu.au/au/cases/nsw/NSWCATAD/2019/106.html  
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1.8 Horswill and McClellan – enforceability of oral contract 

Facts 

Robert Horswill and Kim Horswill own a property next to Adam McClellan and Jennifer McClellan. Adam and 
Jennifer were divorced and their property was subject to a family court order in favour of Jennifer for the sale of 
the property. Jennifer was appointed as trustee for the sale of the property. 

Robert and Kim proposed to purchase a part of the property owned by Adam and Jennifer by way of a boundary 
adjustment to prevent the future owner of Adam and Jennifer's property building a shed or other structure next to 
their property. 

Robert had a conversation with Adam in which he stated that Adam said he was happy for there to be a boundary 
adjustment but noted that there was a family court order in favour of Jennifer and that he should speak with 
Jennifer. Adam provided Jennifer's phone number to Robert.  

Adam denied that he said that he was happy for there to be a boundary adjustment but agreed that he stated that 
Robert should contact Jennifer. 

Following discussions between Jennifer and Robert, on 18 October 2015 Jennifer sent an email as follows: 

I wasn’t able to find a good plan of our property showing the dimensions down the front. I left all the 
paperwork in relation to the property with Adam when I moved out. I recall Rob saying that the boundary 
adjustment would leave us with a 5-metre street frontage. Do you know the dimensions of the area you 
wish to purchase? 

I think that is my only question, thank you. 

So just to confirm the other details: you have offered to purchase an area of our land for $50,000; you 
would organise everything and pay for any expenses involved in the boundary adjustment such as 
surveyors, the Council, legal and fence moving, 

Is that correct? 

In an email sent on 21 October 2015, Robert responded as follows: 

I’m confirming that is correct. We have arranged for the Surveyor and Conveyancing to enable D.A. To be 
lodged and will keep you up to date with progress. 

On 25 October 2015 Robert engaged a surveyor, Citisurv Pty Ltd to prepare a subdivision plan and assist with 
the application to Hawkesbury City Council. A conveyancing firm, Country Lane Conveyancing, was also 
engaged to act on behalf of both the Horswills and the McClellans. In an email sent on 8 November 2015, 
Jennifer confirmed that she was happy for Country Lane to act for both parties. 

On 15 January 2016 Robert received a survey plan from Citisurv and provided a copy to Adam on about 27 
January 2016 which was plan of subdivision which provided a boundary adjustment between the lots. 

Following comment from Council on the development application, it was decided that the transfer would need to 
be undertaken in two stages to meet planning requirements. 

Citisurv were instructed to prepare an amended plan of subdivision for the first stage of the transfer.  

On 2 March 2016 an application was made to Council in accordance with the amended plan of subdivision with 
the application signed by Robert, Kim, Adam and Jennifer. On 10 March 2016 Council provided a certificate of 
approval to the plan of subdivision and the plan of subdivision was registered on 8 August 2016. 

In March 2015 Jennifer noted that she and Adam were happy to proceed with stage 2 of the boundary adjustment 
if Robert and Kim agreed to bring the boundary back by 1 metre to increase their frontage from 5.5 metres to 6.5 
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metres, so that they did not need to alter their driveway. Robert and Kim agreed and said they would have the 
plans altered. This was confirmed in an email from Jennifer to Robert sent on 16 March 2015. 

Adam subsequently declined to sign the further subdivision application to the Council for the second stage of the 
boundary adjustment.  

On 25 September 2017, Robert and Kim commenced proceedings against Adam and Jennifer seeking orders for 
specific performance of an oral agreement to purchase a portion of Adam and Jennifer's property.  

As the agreement between Robert, Kim, Adam and Jennifer was oral, it did not satisfy the requirements of section 
54A of the Conveyancing Act 1919 (NSW) which provides as follows: 

54A   Contracts for sale etc of land to be in writing 

(1)  No action or proceedings may be brought upon any contract for the sale or other disposition of land 
or any interest in land, unless the agreement upon which such action or proceedings is brought, or some 
memorandum or note thereof, is in writing, and signed by the party to be charged or by some other 
person thereunto lawfully authorised by the party to be charged. 

(2)  This section applies to contracts whether made before or after the commencement of the 
Conveyancing (Amendment) Act 1930 and does not affect the law relating to part performance, or sales 
by the court. 

(3)  This section applies and shall be deemed to have applied from the commencement of the 
Conveyancing (Amendment) Act 1930 to land under the provisions of the Real Property Act 1900. 

(4)  A contract referred to in subsection (1) is not invalidated or rendered unenforceable only because it 
has been created in electronic form and electronically signed or attested. 

The effect of section 54A of the Conveyancing Act is that Robert and Kim needed to establish that there had been 
sufficient acts of part performance to give rise to an equity in their favour such that a court should enforce the 
contract in equity. 

Robert and Kind alleged that the following actions constituted acts of part performance:  

1. the parties retaining Citisurv to prepare plans of subdivision for the boundary adjustment;  
2. the parties obtaining council approval for stage one; and 
3. the parties obtaining registration of the first stage, creating new lots in accordance with the proposed 

subdivision. 

Issue 

Whether there are sufficient acts of part performance by Robert and Kim to give rise to an equity in their favour to 
have the agreement enforced. 

Decision 

Darke J noted that, for the doctrine of part performance to provide equitable relief, the acts of part performance 
relied upon by Robert and Kim must be referable to the agreement as alleged. The High Court in Pipikos v 
Trayans [2018] HCA 39, affirmed that the acts relied upon by the party alleging specific performance, had to 
unequivocally and in their own nature be referable to some contract of the general nature of the contract that has 
been generally alleged.  

Darke J concluded that the acts relied on by Robert and Kim were referrable to some agreement whereby Robert 
and Kim would acquire a portion of Adam and Jennifer's land. Darke J considered that the parties were working 
towards an outcome in which Robert and Kim’s land would be increased by incorporating a portion of Adam and 
Jennfier’s land. 
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Furthermore, the creation of new lots, and completing the first stage of the proposed boundary adjustment 
reflected that the parties were undergoing an uncompleted contract for sale.  

Darke J concluded that, by no later than February 2016, the parties agreed that a portion of the land owned by 
Adam and Jennifer would be transferred to Robert and Kim for a price of $50,000. These terms were 
subsequently bolstered by the parties taking steps suggested by the Council, in two stages, to effect the 
subdivision. The performance continued as the agreement was later varied on or about 16 March 2016 to cater 
for Adam and Jennifer’s request for their frontage to be widened to 6.5m. 

Darke J noted that Jennifer acted as Adam's agent in her dealings with the Robert and Kim. 

As the second stage of the agreement had not been performed, due to Adam's refusal to sign a further 
subdivision application for this to proceed, the agreement was therefore in a stage of partial completion.  

The Court held that specific performance is reasonable in this case, along with an order that Adam pay Robert 
and Kim's cost of the proceedings. 

Citation Horswill v McClellan [2019] NSWSC 557 (Darke J, New South Wales) 
w http://classic.austlii.edu.au/au/cases/nsw/NSWSC/2019/557.html 
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2 Legislation 

2.1 Progress of legislation 

Any Bills before the Federal House or Senate when Parliament was prorogued for the Federal Election have 
lapsed but may be revived in subsequent sessions.  

2.2 Victorian Budget Bill 

The Victorian State Budget was handed down on 27 May 2019 and the Budget legislation introduced a number of 
tax related changes: 

• increasing Victoria’s foreign purchaser additional duty rate from 7% to 8%;  
• increasing the motor vehicle duty rate for vehicles valued at above $100 000, providing a concessional 

duty rate for green cars and primary producer passenger cars and introducing an exemption from motor 
vehicle duty for service demonstrator vehicles;  

• expanding the coverage of the corporate reconstruction duty provisions and replacing the exemption with 
a concession so that instead of a 100% exemption there will be a 90% concession;  

• introducing a land transfer duty concession for commercial and industrial properties in regional Victoria;  
• supporting the imposition of duty on arrangements where fixtures are acquired independently from the 

underlying land, phasing in for fixtures valued between $2 million and $3 million with full duty only 
payable if the fixture is more than $3 million in value;  

• increasing the absentee owner surcharge rate from 1.5% to 2%;  
• limiting the principal place of residence exemption for contiguous land to land in regional Victoria.  
• extending the exemption for wages paid or payable to employees on maternity or adoption leave to all 

types of parental leave;  
• increasing the payroll tax annual threshold amount to $675 000 from 1 July 2021 and to $700 000 from 1 

July 2022; and  
• decreasing the payroll tax rate for regional employers to 2.02% from 1 July 2020, to 1.62% from 1 July 

2021 and to 1.2125% from 1 July 2022 while expanding the range of eligible regional employers. 

 w 
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6
b/79f4e5b276d49e44ca258407002000ec!OpenDocument  

2.3 Requirement to lodge tax returns 

The Commissioner of Taxation has published the annual legislative instrument calling for lodgement of income 
tax returns. 

TIP – this document will inform you as to whether you need to lodge a return for a client, or whether you can 

lodge a notification that no return is necessary. 

w https://www.legislation.gov.au/Details/F2019L00675  
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3 Rulings 

3.1 Deduction for penalty interest 

On 22 May 2019 the ATO released as a final ruling TR 2019/2 dealing with the tax deductibility of ‘penalty 
interest’.  The document had not been released as a draft. The ruling effectively Replaces TR 93/7 which was 
withdrawn when the new ruling issued. 

The ruling explains that penalty interest referred to in the ruling is an amount payable by a borrower in 
consideration for a lender agreeing to early repayment of a loan.  The amount the ATO say is commonly 
calculated with reference to a number of months that interest payments would have been received over, but for 
the early repayment. 

The ATO state that penalty interest will generally be deductible where the borrowings were used for gaining or 
producing assessable income, or in a business carried on for that purpose, and the penalty interest is incurred to 
rid the borrower of a recurring interest obligation that would have been deductible if incurred. The amount will not 
be deductible if it is capital in nature. 

The ATO note that as penalty interest is not a cost of borrowing money, it cannot be deducted as a borrowing 
cost.  It can however be deductible as a cost of discharging a mortgage if relevant, and the ATO note that to claim 
a deduction as a mortgage discharge cost it does not matter if the outgoing is capital in nature. A deduction can 
be claimed to the extent that the borrowed funds secured by the mortgage were used for the purpose of 
producing assessable income. 
 
The examples in the ruling are relatively straight forward, with one being a refinancing transaction over a loan 
against a rental property leading to a deduction, another being about the sale of a rental property and early 
repayment of a loan leading to a deduction as a cost of discharging a mortgage. The third example is interesting 
in the requirement that a loan be paid out immediately to be a cost of sale. 
 
Example 3 (from ruling) 
Alex obtained an unsecured loan to purchase a beach house to use solely as a holiday house for his family. Alex 
and his family move interstate for work. Alex sells the beach house, immediately repays the loan early and incurs 
penalty interest. 
 
Penalty interest is incurred in connection with selling a private-use asset; the expenditure is private in nature and 
not deductible under section 8-1. As the loan is unsecured, section 25-30 cannot apply. 
 
The penalty interest is an incidental cost which relates to the sale of the beach house and can be included in the 
cost base under subsection 110-35(9) or the reduced cost base under subsection 110-55(2). However, if Alex did 
not repay the loan immediately it would be difficult to demonstrate that the penalty interest is an incidental cost. 
 

ATO reference TR 2019/2 
w https://www.ato.gov.au/law/view/document?DocID=TXR/TR20192/NAT/ATO/00001&PiT=99991231235958 
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4 Private binding rulings 

4.1 Short term accommodation and active asset 

Facts 

A couple purchased a property to use as their main residence and subdivided part of the land and constructed a 
second residential property on the land. The second property was used to provide short term accommodation. 
The second property was not used for private purposes. 

The couple were not registered for GST purposes. 

Income and expenses in relation to the short term accommodation was included in a rental property schedule in 
the individuals’ taxation returns. 

On of the spouses jointly own another rental property with two other individuals. That property is rented out to 
long term tenants. 

One spouse works full time while the other works on part time basis. 

The second property is self-contained and has a number of appliances, blankets and washing facilities. The 
property has a BBQ and linen for guests. 

The private ruling does not detail how guests obtain access to the property. 

There was no formal business plan for your short term accommodation activities.  An online booking service 
provider was used for advertising, a diary and a yearly planner were kept to manage bookings. An excel 
spreadsheet was used to manage income and expenses records and a diary was used to record expenses on a 
daily basis. 

The online booking provider charged commission for each night the property was occupied. The property was 
also listed on a local online accommodation directory. There were also printed brochures which were made 
available to visitor information centres. 

Only a limited number of hours were spent per week doing the following activities for the property: 

• cleaning- prior to check ins and mid-stay cleans 
• laundering of sheets 
• gardening 
• general property maintenance 
• booking administration 
• purchasing of supplies for the house 

For online bookings, guests paid a deposit on booking and the balance prior to arrival. For other bookings, guests 
were required to pay the full amount in cash on check in. Charges were collected for extra guests at check out. 

There was no separate fees for linen and house-keeping services.  

Issue 

Was the second property an active asset for small business CGT concessions purposes? 

Decision 

To be an active asset the second property needed to be used in a business, and it needed to be used otherwise 
than to derive rent. 
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In relation to whether a business was being carried on, the ATO looked at the factors in TR 97/11 concerning 
whether a primary production business is being carried on, but they also focused on three cases concerning 
rental properties.  

In Commissioner v. McDonald (1987) 15 FCR 172 the ATO noted there were two rental properties owned where 
one was let out for short term accommodation through letting agents.  The Federal Court considered that for a 
business to be carried on by owners of property, one would expect that they would be involved in providing 
services in addition to the process of letting property (as with a boarding house), not merely receiving payments 
for the tenants occupation of the property.  

In Carson & Anor v. FC of T AAT 156 there was one jointly owned property which was used to provide short term 
tourist accommodation, usually for stays of about a week to two weeks. Senior Member Pascoe stated that 
whether a business is being carried on, is a question of fact and an objective consideration of the extent of the 
applicant's activities relating to the property. He pointed out that appointing a real estate agent to arrange rentals 
and minor repairs, spending one week every six months servicing the property and providing brochures relating to 
the property as required activities with all the earmarks of maintaining and deriving income from an investment 
rather than the carrying on of a business. 

The ATO then looked at Case G10 75 ATC 33 where there were two properties in which six units were let as 
holiday flats for short term rental. The owner, with assistance from his wife, managed and maintained the flats, 
providing furniture, blankets, crockery, cutlery, pots and pans, hiring linen and laundering of blankets and 
bedspreads. The owner also showed visiting inquirers over the premises, attended to the cleaning of the flats on 
a daily basis, mowing and trimming of lawns, and various other repairs and maintenance. The managing of the 
flats was a seven day a week activity. The Board of Review held that the activity constituted the carrying on of a 
business. 

The ATO concluded that based on the authorities that the couple were not carrying on a business, focusing on 
the facts that there were no housekeeping services, mid-stay linen laundering, making up the beds on a daily 
basis, guest pick-up or transfers or provision of meals. The ATO stated that ‘It is essential that to be carrying on a 
business of providing short term accommodation that you have to do more than just let out the properties.’ 

The ATO also appeared to criticise the fact that there was no formal business plan to stated that they activity is 
‘not planned, organised and carried on in a business like manner’. 

As there was no business being carried on the asset could not be an active asset. 

TIP – although it may only be ‘window dressing’ having a formal business plan would prevent the ATO from 

citing this factor as a reason as to why a business is not being carried on.  Case law has been equivocal on 
whether a written plan is needed. 

ATO reference Private Binding Ruling Authorisation Number 1051508299313 
w https://www.ato.gov.au/law/view/document?docid=EV/1051508299313  

4.2 Share sale from individual to family company 

Facts 

A person owns shares in the parent company of a corporate group. They are a minority shareholder, with a 
relative owning another minority stake, and a company controlled by the same relative (FamilyCo) owning the 
balance of the shares on issue.  The family owned shares in the parent company are pre-CGT shares, while the 
company shares are post-CGT shares. The person has in place an option arrangement with their relative where 
all of the shares held by them will be sold either on the death of the person, or of the relative, in which case the 
relative’s estate will be forced to acquire the shares. 

Dividends have been paid by the parent company in the past, but not in recent years. 

CGT event K6 will happen when the shares owed by the person are sold. 
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The person has agreed to sell their shares to FamilyCo.  The parties were independently represented and offers 
and counteroffers were made over a period of more than 12 months.  

There will be a lump sum paid on settlement, with the balance being paid over time with interest.  FamilyCo are 
funding the initial payment by borrowing from a related family company that is using exising banking facilities to 
fund the loan. A guarantee is being given by the parent company in connection with the vendor finance that is 
occurring.  The payments to the person over time will be funded by FamilyCo obtaining dividends from the parent 
company. 

Issues 

1. Will the payment by FamilyCo that is a deemed dividend under section 109C not be treated as a deemed 
dividend because of section 109J? 

2. Will the loan from the related family company to FamilyCo to pay the person be a deemed dividend under 
section 109T? 

3. Will section 109C apply to treat as dividends any payment made under the parent company’s guarantee? 
4. Will the Commissioner treat the arrangement as part of a dividend stripping operation under section 177E? 
5. Will the Commissioner apply Part IVA to the arrangement?  

Decision  

Section 109J 

Under section 109J a deemed dividend can be disregarded if the payment is discharging an obligation to pay 
money, and the money paid is not more than parties would have paid had they been dealing at arm’s length. 

The ATO focus in the PBR was on whether the parties were dealing with each other at arm’s length.  The ATO 
stated that even though the parties were not at arm’s length because of their family relationship, this did not mean 
that they were not dealing at arm’s length.  

The Commissioner considered that that the following circumstances surrounding the transaction support a 
conclusion that the person and FamilyCo acted in their own interests and severally and independently in forming 
their bargain: 

• there has been an ongoing negotiating process between the person and their relative involving various 
offers and counteroffers over a period of more than 12 months; and 

• the person and their relative have each engaged separate advisers to advise them on the legal and tax 
implications of the transaction. 

The ATO also cited that there were no circumstances surrounding the transaction to indicate that either party 
exerted personal influence or control over the other party, or that no independent will had been exercised by one 
of the parties in the formation of the transaction. 

Because the parties were dealing at arm’s length the Commissioner considered that section 109J applied. 

Section 109T 

While there was technically a deemed dividend under section 109T the Commissioner considered that in 
determining the amount of the deemed dividend under section 109V (which operates to determine the amount of 
the deemed dividend for a payment under section 109T) the amount of the payment should be nil as the payment 
was discharging an obligation to pay an arm’s length purchase price as set out above. 

Section 109C 

The Commissioner ruled that if the parent company was required to make a payment under its guarantee 
arrangement, because that was discharging an obligation to pay money under an arm’s length dealing, that 
section 109J would operate to prevent there from being a deemed dividend. 
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Section 177E 

The Commissioner noted that section 177E was enacted as a General Anti-Avoidance Rule in Part IVA that 
applies specifically to dividend stripping arrangements. Where section 177E operates, it deems the scheme to be 
one to which Part IVA applies and deems the taxpayer to have obtained a tax benefit, being the non-inclusion in 
assessable income of the amount that would have been included if the company had paid the dividend, which in 
this case would otherwise have been payable by the parent company to the person, such as where a pre-
acquisition dividend had been paid. 

The Commissioner further noted that, in order for section 177E to apply, the following requirements must be 
satisfied: 

• there must be a scheme, in relation to a company, that is either a scheme by way of or in the nature of 
dividend stripping or a scheme having substantially the effect of a scheme by way of or in the nature of a 
dividend stripping; 

• as a result of the abovementioned scheme, any property of the company is disposed of; 
• in the opinion of the Commissioner, the disposal of that property represents, in whole or in part, a 

distribution (whether to a shareholder or another person) of profits of the company (whether of the 
accounting period in which the disposal occurred or of any earlier or later accounting period); 

• if, immediately before the scheme was entered into, the company had paid a dividend out of profits of an 
amount equal to the amount determined by the Commissioner to be the amount of profits the distribution 
of which is, in his or her opinion, represented by the disposal of property referred to in paragraph (a), an 
amount would have been included, or might reasonably be expected to have been included, by reason of 
the payment of that dividend, in the assessable income of a taxpayer of a year of income; and 

• the scheme was entered into after 27 May 1981. 

The Commissioner then considered the case law on what constitutes a dividend stripping operation set out in the 
leading case of FCT v. Consolidated Press Holdings (2001) 207 CLR 235, finding that there were a number of 
characteristics of a dividend stripping operation that were present here: 

• the target company, the parent company, having substantial undistributed profits which would create a 
potential tax liability for the shareholders if they were to be distributed as dividends; 

• the sale of shares in the parent company to FamilyCo by the person; 
• the payment of dividends to FamilyCo out of the existing and future profits of the parent company to fund 

payments to the person of the purchase price for the person’s shares in the parent company; 
• FamilyCo will potentially be entitled to a franking credit tax offset that matches the tax liability of the 

dividend income, and will, therefore, not be required to pay Australian income tax on the dividends 
declared ; and 

• the person, the vendor shareholder, will receive a capital sum for their shares in an amount the same as 
or very close to the dividends paid to FamilyCo. The person’s shares are pre-CGT assets, although there 
will be a capital gain arising to the person when CGT event K6 happens. 

The Commissioner ruled that in the circumstances the arrangements were not entered into for the dominant 
purpose of avoiding tax so that the dividend stripping provisions did not apply. 

Part IVA 

The Commissioner ruled that the reason for Part IVA not applying was that he considered there was not any 
postulate that was a reasonable alternative to entering into or carrying out the scheme. 

ATO reference Private Binding Ruling Authorisation Number 1051506225091 
w https://www.ato.gov.au/law/view/document?docid=EV/1051506225091  
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5 ATO and other materials 

5.1 Uber drivers found to not be employees 

The Fair Work Ombudsman has concluded an investigation into the employment status of Uber drivers. The Fair 
Work Ombudsman concluded that Uber drivers are not employees for the purpose of the Fair Work Act. 

The Fair Work Ombudsman noted that a critical factor in a person being an employee is an obligation of the 
employee to perform work when it is demanded by the employer, a factor it concluded was missing in the 
relationship between Uber and its drivers. The Fair Work Ombudsman relevantly commented as follows: 

‘Uber Australia drivers have control over whether, when, and for how long they perform work, on any 
given day or on any given week.’ 

‘Uber Australia does not require drivers to perform work at particular times and this was a key factor in 
our assessment that the commercial arrangement between the company and the drivers does not 
amount to an employment relationship,’ … 

COMMENT – that the Uber drivers were considered to not be employees for the purposes of the Fair Work 
Act does not mean that they are not employees for other purposes, such as for superannuation, payroll tax and 
workers compensation purposes. Each regime has a different meaning of employee beyond the ordinary meaning 
used for the Fair Work Act. 

w https://www.fairwork.gov.au/about-us/news-and-media-releases/2019-media-releases/june-2019/20190607-
uber-media-release  

5.2 NZ/Australian tax residency of companies 

On 27 May 2019 the ATO published guidance on its website concerning when a company incorporated under 
Australian or New Zealand law can treat themselves as a resident of Australia or New Zealand based on a 
reasonable determination of where its place of effective management is located. 

Where all of the eligibility criteria are satisfied the Australian Taxation Office and the New Zealand Internal 
Revenue have agreed to treat a company a resident of only the jurisdiction where a company has reasonably 
determined its place of effective management to be located. 

The eligibility criteria include that: 

• The most recent group annual accounts show annual accounting income of less than AUD250 million or 
NZD260 million. 

• The gross passive income is less than 20% of total assessable income. 
• The value of intangible assets (other than goodwill) is less than 20% of its total assets based on the most 

recent annual accounts. 
• The taxpayer is currently not, and has not been in the last 5 years, subject to compliance activity related 

to residency; 
• The taxpayer and every member of its group is not currently engaged in an objection, challenge, 

settlement procedure or litigation in either jurisdiction with the ATO or the NZIR. 

There are also ongoing compliance conditions to be met. 

w https://www.ato.gov.au/General/ATO-advice-and-guidance/In-detail/Private-rulings/Supporting-documents/MLI-
Article-4(1)-administrative-approach/ 

5.3 TFN reporting for trustees 

The ATO on 17 May 2019 published that they are reviewing adherence to trustee reporting obligations.  This 
includes the obligation of the trustee of a closely held trust to collect and report a TFN for a beneficiary before 
making distributions to avoid withholding obligations.  While these rules were initially subject to ‘grandfathering’ 
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treatment, they do require reporting in relation to ‘new’ beneficiaries of a closely held trust when first distributed 
to.  If the reporting obligation is not met there is a failure to withhold penalty, at law, of 47% of the distribution. 

TIP – the usual practice of the ATO is to impose a penalty for failing to withhold at the culpability levels of 25%, 

50% or 75% of the amount not withheld. 

w https://www.ato.gov.au/Business/Business-bulletins-newsroom/Trusts/Trustee-obligations-on-our-radar--TFN-
reports/  

ATO TFN form 
w https://www.ato.gov.au/assets/0/104/1909/2003/a1a126d3-cd35-44ac-901c-d74507f34fac.pdf  

5.4 GST property decision tool 

The ATO have published a GST property decision tool that is designed to produce a report setting out whether 
GST is payable on a sale of property, an estimate of the GST under the margin scheme, and decision on whether 
input tax credits are claimable. 

w https://www.ato.gov.au/Calculators-and-tools/GST-property-decision-tool/ 

5.5 Tip off the ATO 

The ATO have published that from 1 July 2019 they will be operating a dedicated Tax Integrity Centre when 
phoenix activity, tax evasion or black economy activity can be reported to the ATO. 

The list of what the ATO encourage reporting of includes: 

• demanding or paying for work cash in hand to avoid obligations; 
• not reporting or under-reporting income; 
• underpayment of wages; 
• bypassing visa restrictions and visa fraud; 
• identity fraud; 
• ABN, goods and services tax (GST), and duty fraud; 
• illegal drugs and tobacco; 
• sham contracting – presenting an employment relationship as a contracting arrangement; 
• excise evasion; 
• money laundering; 
• unregulated gambling; and 
• counterfeit goods. 

w https://www.ato.gov.au/General/Black-economy/In-detail/Tax-Integrity-Centre/ 

 

 

 

 


