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1 Cases 

1.1 Hookey – small business CGT concessions 

Facts 

On 13 December 2007 Mr Hookey, or related entities that he controlled, entered into a contracts of sale with ABC 
Development Learning Centres for the sale of five child care centre businesses. Mr Hookey made assessable 
capital gains in the 2008 tax year and claimed that he was entitled to reduce that capital gain by $1,633,841 
under small business CGT concessions.  

Five months before the contract of sale was entered into, a valuation report, commissioned by Mr Hookey's bank, 
valued four of the five child care centres to be worth approximately $3.2 million less than the purchase price 
stipulated in the contract of sale. The valuation report noted that a premium may be paid by a major chain 
operator to acquire properties as part of a portfolio.  

A second retrospective valuation was prepared which suggested ABC Development Learning Centres overpaid 
by about $3.5 million.  The retrospective report made no reference to the price actually paid by ABC Development 
Learning Centres and offered no explanation as to why it might have been prepared to pay more than the amount 
on the retrospective valuation.  

The process by which the dispute came before the Administrative Appeals Tribunal is unclear from the decision, 
albeit it involved an objection decision under which the Commissioner concluded that Mr Hookey had not satisfied 
the $6 million Maximum Net Asset Value (MNAV) test for the income year ended 30 June 2008. 

Before the Tribunal, Mr Hookey contended as follows: 

1. that six liabilities should be taken into account in determining whether Mr Hookey satisfied the MNAV test, 
with the details of the liabilities and the parties respective submissions set out in the table below:  

Item Liability and Mr Hookey's contention Commissioner's contention 

1 Accrued interest on a loan taken out by a related entity 
and guaranteed by Mr Hookey, for purposes 
connected to the businesses which form part of the 
sale. 

The liability to pay interest is 
only a contingent one, and 
therefore should be disregarded.  

2 Costs to complete a child care centre (not connected 
to the sale), which was incomplete as at 13 December 
2007 and  was valued on an ‘as if complete’ basis. Mr 
Hookey provided evidence that $166,981 was spent in 
January 2008 to complete the project and, therefore, 
stated this was the amount required to complete the 
centre at 13 December 2007 and the valuation should 
be reduced by such amount accordingly.  

Proof of the cost to complete, by 
tendering the general ledger, is 
insufficient to discharge the 
taxpayer’s onus of proof. 
Further, as the evidence was in 
relation to matters after the 
valuation date, such matters 
could not be taken into account. 

3 A loan taken out by Mr Hookey which remained unpaid 
as at 13 December 2017. 

This liability was not contested 
by the Commissioner. 

4 A guarantee of a loan taken out by Renepo Gel Events 
Pty Limited, a related entity. The liability of Mr Hookey 
was stated to be $1,577,457. Minutes of the second 
meeting of creditors of Renepo Gel Events Pty Limited, 
which indicated that the amount owing as at 21 June 
2007 being $1.8 million. 

Not disclosed in decision. 
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5 An amount which Mr Hookey owed to a bank pursuant 
to a guarantee, which was the subject of a statement 
of claim filed against him. 

Not disclosed in decision. 

6 An amount of $1,500,000 which Mr Hookey asserted 
arose under a Family Law arrangement made by him 
and his former wife, whereby he was to pay his wife a 
sum of money, and his wife was to transfer to Mr 
Hookey her interests in two child care centres. Mr 
Hookey contended that the amount of $1,500,000 
should be allocated in reduction of the value of the two 
child care centres (note that there was no link in the 
orders between the payment and the transfers). 

Not disclosed in decision. 

2. that the market value of the child care centres sold was an amount less than the contract price at which 
they were sold in accordance with the two valuations obtained. Mr Hookey asserted ABC Development 
Learning Centres was an anxious purchaser who was prepared to pay above market value in order to add 
to its child care centre portfolio. 

The Commissioner disagreed with Mr Hookey's assertion as to the market value of the child care centres and 
contended that the value to be attributed to them is the amount appearing on the arm’s-length contract between 
Mr Hookey's controlled entities and ABC Development Learning Centres. The Commissioner referred to a 
business record that showed that a competitor of ABC Development Learning Centres made a matching offer to 
Mr Hookey prior to the sale. 

Issues 

1. Whether the liabilities should be included in calculating the MNAV. 
2. Whether the market value of the child care centres is the purchase price stipulated on the contract of sale, 

or a different amount as asserted by Mr Hookey. 

Decision 

The Tribunal allowed the first, second, third and fifth liability to be taken into account in calculating the MNAV test, 
but disallowed the fourth and reduced the sixth liability with the reasons being as follows: 

1. for the first liability the Tribunal noted that it was not necessary that a liability be immediately due and 
payable in order for it to be taken into account for the MNAV test. It is enough that the liability is payable. 

2. for the second liability, the Tribunal considered that taxpayer's onus did not require that the taxpayer 
tender ‘best evidence’, it was sufficient that the evidence is rationally probative. Given the asset had been 
valued on an ‘as if complete’ basis, evidence of the actual costs to complete from the valuation date was 
appropriate as a willing but not anxious purchaser would factor such costs in their purchase price. 

3. the third liability was not contested and there was sufficient evidence that the liability continued in existed 
until 13 December 2007. 

4. for the fourth liability, there was insufficient evidence for the amount claimed to be the liability by the 
taxpayer and, whilst it is clear that there was an indebtedness of a substantial amount, the precise 
amount of the indebtedness was not clear. The Tribunal emphasised the discrepancy for the amount 
claimed to be the liability by Mr Hookey and the amount of the debt stated in the minutes of the creditors 
meeting of Renepo Gel Events Pty Limited. For these reasons, the Tribunal considered Mr Hookey had 
not satisfied his onus of proof in relation to this liability. 

5. for the fifth liability, the Tribunal accepted that the Statement of Claim filed by the bank was sufficient 
evidence of the amount owing. 

6. for the sixth liability, the Tribunal noted that there was no evidence of the amount owing as at 13 
December 2007. The Tribunal was willing to allow $408,871, which had been accepted by the 
Commissioner, for this liability. 
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The Tribunal then considered Mr Hookey's contention that the market value of the child care centres for the 
MNAV test was not the price paid by ABC Development Learning Centres. The Tribunal noted that the prima 
facie position is that the market value of the centres as at 13 December 2017 is the negotiated purchase price 
accepted by ABC Development Learning Centres.  

The Tribunal cited the decision of Commissioner of Taxation v Miley [2017] FCA 1396 where Wigney J stated as 
follows:  

'where the asset in question has been the subject of a recent arm's length sale, it is generally 
unnecessary to hypothesise… if there is, or is likely to be, a particular buyer who is likely to be willing to 
pay more for the asset in question than others because they are in a better position to exploit the 
particular attributes or potentialities of the asset, that buyer should not be excluded in considering the 
relevant market or market value'.   

The Tribunal noted in order to establish that the contract price was not the market price of the centres, Mr Hookey 
would have had to lead evidence that the price paid by ABC Development Learning Centre was wholly erroneous, 
and affected by error. The Tribunal was not satisfied that this has been established.  

Mr Hookey was, therefore, not entitled to the small business CGT concessions. 

COMMENT – this case opens up that, at least for this AAT member, that it would be possible for an asset to 

have a different value than its sale price if sufficient evidence can be led on the matter. 

Citation Hookey and Commissioner of Taxation [2018] AATA 1509 (DP Rayment, Sydney) 
w http://classic.austlii.edu.au/au/cases/cth/AATA/2018/1509.html 

1.2 Rus – small business CGT concessions 

Facts 

On 26 September 2016, Christina Rus signed a contract to sell a property, which had been acquired jointly with 
her husband in 1987. 

The size of the property was 16.16 hectares, a majority of the property (90%), being 15 hectares of the property, 
was vacant land.  On the remaining part of the property, there was two houses and a shed.  Christina and her 
husband lived in one of the houses as their main residence and their two adult children lived in the other, with the 
children paying no rent.  

Christina and her husband carried on a plastering and housing construction business from June 1985 to February 
1997, when the business was transferred from them to a company, in which Christina and her husband were the 
directors and shareholders.  

The company operated the business from a home office in the main residence and used the shed as a 
warehouse to store tools, plant and equipment and motor vehicles. There were no rental payments made by the 
company to Christina and her husband for the use of the shed and the home office.  

The registered address for the company and the postal address for the business was the property address. 
However, there was no signage on the property to identify it as being a business premise.  

When Christina's husband died in 2013, his share of the property and the business passed to Christina. 

In September 2016 Christina applied to the Commissioner for a private ruling to confirm whether she was entitled 
to access CGT small business 15 years exemption on the sale of the property on the basis that she was a 
connected entity to the company and that the property had been used in a business carried on by the company. 
She also asked that the Commissioner rule that he would extend the 2-year period to sell the portion of the 
property she acquired on the death of her husband. 

In order to qualify for the small business CGT concessions, the property must be an active asset. To be an active 
asset at a point in time, the asset needed to be used or held ready for use by the owner of the asset, an affiliate 

http://www.bwslawyers.com.au/
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or a connected entity of the owner of the asset in the course of carrying on a business.  The asset then needed to 
be active for the lesser of 7.5 years and half the time it was owned to be an active asset. 

The Commissioner accepted that Christina and the company were connected entities but determined that the 
property was not an 'active asset' as only a small part of the land was used in carrying on the business. 

Christina objected to the private ruling decision. The Commissioner disallowed the objection. 

On appeal to the AAT Christina sought to argue that further facts should be taken into account in determining 
whether the property was an active asset such as a later grant of a lease to the company and that the property 
had been used to secure a line of credit for the business. 

Issues 

Whether the property was an active asset and whether the extension of time to sell the property was available to 
apply the small business CGT concessions to the portion of the property that was inherited. 

Decision 

Deputy President O'Loughlin considered the nature and relationship of the business and the property. He was of 
the view that the nature of the business only required a small part of the property, being the shed and the home 
office, and the remaining 90% of the property, being the vacant land, did not contribute to the business activities 
of the company. 

The Deputy President considered that in determining whether the property was used in the business required a 
question of degree and a matter of impression. 

The Tribunal confirmed the Commissioner's decision that the property was not used in the course of carrying on 
the company's business and that Christina was not entitled to the small business CGT concession in relation to 
the sale of the property, stating: 

Having regard to the nature of the CGT asset, the nature of the company’s business and the relationship 
between the CGT asset and that business, we do not consider that the CGT asset was used in the 
course of carrying on the company’s business. The CGT asset is a substantial parcel of land, 90% of 
which is vacant. It is necessary to form a view on whether the asset as a whole can be said to have been 
used in carrying on the business. Unlike a business of primary production or an agricultural pursuit, the 
company’s business did not involve the exploitation of vacant land. The nature of the company’s business 
did not call for any greater level of activity on the land than the use of a very small proportion of it. Nor did 
the existence of the vacant land contribute to the conduct of the business activities of the company.[5] At 
its highest, the company used part of the structures which had been constructed on the land (namely the 
shed, containers, the room used as a home office and the room containing the dining table used as a 
conference table). In these circumstances, we do not conclude that the parcel of land comprising the 
CGT asset was used in carrying on the company’s business. 

In respect of the further facts that were provided by Christina, the Tribunal made the comment that Christina 
misunderstood the private ruling system and the role of the Tribunal in reviewing a private binding ruling.  That is, 
it is not the role of the Tribunal to alter the scheme that is the subject of the ruling. The Tribunal can only consider 
the facts that are set out in the ruling and since the further facts did not form part of the facts that were used in the 
ruling, the further facts were not considered in making the decision on review.  

TRAP – objecting against a ruling based on the facts set out in a ruling request is dangerous, as the AAT is 

only able to consider whether the ruling is correct based on the facts set out in the ruling.  If the facts in the ruling 
request are wrong, a new ruling should be sought.  Alternatively, even if the facts are correct, but you want the 
ability to introduce new facts, you should object to an assessment that relates to the year the ruling applies to. 

COMMENT – this appears to be the first case where a decision maker has been asked to determine to what 

extent an asset needs to be used to be seen as being ‘used’ in the course of a business.  It is not clear from the 
decision what the Deputy President would consider was a level of use necessary to result in the land being seen 
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to be ‘used’ in the business.  The Tribunal also sought to align the term ‘used … in the course of carry on a 
business’ with the term ‘used for the purpose of producing assessable income’ in which the words ‘used’ would 
arguably carry different meanings.  

Citation Rus and Commissioner of Taxation [2018] AATA 1854 (DP O'Loughlin, Melbourne) 
w http://classic.austlii.edu.au/au/cases/cth/AATA/2018/1854.html 

1.3 Harding – residency 

Facts 

Mr Harding was born in Australia in 1965 but also holds a British passport. In 1990, Mr Harding left Australia to 
commence working as an aircraft engineer and to marry his first wife, who was a British national. Mr Harding's 
employment caused him and his wife to move to Saudi Arabia, where he lived until 1997. During this period, Mr 
Harding and Mrs Harding had 2 children, returning to the UK for approximately 6 weeks at the time each child 
was born.  

Following the events of September 2001, Mrs Harding and her sons returned to England, while Mr Harding 
remained in Saudi Arabia. Although Mrs Harding and the kids returned to the Middle East for a short period of 
time in 2003, the entire family, including Mr Harding, subsequently decided to relocate to Australia. Mrs Harding 
provided affidavit evidence that the move was intended to be temporary, with the intention of returning to the 
Middle East once the security situation improved.  

The Harding family built a house in Queensland and moved into the property in June 2004. Mr Harding remained 
in Australia for 3 years. During this period, the Harding's had a third child.   

In 2009, Mr Harding received an offer of employment from a UK based company to work in Saudi Arabia. The 
role offered greater remuneration than he was earning in Australia at that time, in addition to which the income he 
earned would not be taxed. After confirming that it was possible for to live in Bahrain and commute daily to Saudi 
Arabia, Mr Harding accepted the position in Saudi Arabia. At that time, their middle child, had 2 years of high 
school remaining. Mr Harding and Mrs Harding had an understanding that Mrs Harding and their youngest son 
would move to the Middle East after the middle son completed high school in 2011. In July 2009, Mr Harding 
commenced searching for appropriate accommodation for when his family would move to Bahrain and enrolled 
his youngest son in the British School in Bahrain for the academic year commencing in 2011.     

Mr Harding stated that when he left Australia in 2009, he did so with an intention to live and work in the Middle 
East permanently, expecting Mrs Harding and their youngest son to join him in 2011. He never expected to live in 
the Waranara property again and accordingly, he took all his personal possessions to Bahrain and sold his 
significant personal possessions in Australia, including his car and boat.  

During this period however, Mr Harding continued to use his Australian address, rather than his address in 
Bahrain, for important correspondence.    

Mr Harding maintained joint ownership of the Waranara property, as it was used by his wife and children. Mr 
Harding returned each year, usually only when his business conditions were suitable for a visit, and stayed at the 
Waranara property. Mr Harding argued that he only resided there because it was his wife and children’s 
residence.  

From 2009 to 2011, Mr Harding rented a two bedroom apartment in Bahrain expecting his wife and kids to visit 
him from time to time. While it was sufficiently large for Mr Harding's family to reside with him for short periods of 
time, Mr Harding and Mrs Harding considered the apartment unsuitable for the family to reside in permanently. Mr 
Harding admitted that had his family resided with him from 2009 to 2011, he would have moved to a larger 
apartment. In addition to this, when Mrs Harding made trips to Bahrain during this period, the family actively 
inspected houses to purchase and move into in 2011.  

In 2011 however, prior to the intended move to Bahrain, Mr Harding and Mrs Harding's marriage broke down and 
it became clear Mrs Harding would not move to Bahrain. In 2011, Mr Harding made 4 trips back to Australia, 
where he spent 91 days. It was accepted that many of these trips were attempts by Mr Harding to repair his 
marriage.  
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By June 2011, it became clear that the marriage was beyond repair and Mr Harding moved into a 1 bedroom 
apartment in the same building in Bahrain. In June 2012, he had formed a new relationship with a Ms Gonzalez 
and they subsequently moved into a 2 bedroom apartment together in the same building.  

All the apartments in the building in which Mr Harding resided during the years he lived in Bahrain were furnished 
apartments. The only items Mr Harding was required to bring with him were linen and towels. Otherwise, 
everything else was provided in the apartments, notwithstanding which, Mr Harding did purchase additional 
household goods, such as cutlery and additional televisions.  

In 2014, Mr Harding committed to moving to Oman for work in 2015. Ms Gonzalez was reluctant to move with him 
and their relationship came to an end.  

Following an audit the ATO issued amended assessments to Mr Harding for the financial year ended 30 June 
2011 on the basis that he was resident of Australia. Mr Harding objected to the amended assessments. The 
Commissioner disallowed the objection on the basis that Mr Harding was an Australian resident under both the 
'Ordinary Concepts Test' and 'Domicile Test'. 

Issue 

Was Mr Harding a resident of Australia for tax purposes in the 2011 Income Year? 

Decision 

Ordinary Concepts Test 

The Court concluded that Mr Harding was not a resident of Australia for tax purposes under the Ordinary 
Concepts Test on the basis of the objective manifestation of his intention to permanently cease residency in 
Australia when he moved to Bahrain in 2009. The Court ultimately considered the significance of his objective 
manifestation outweighed the factors that suggested he retained residency in Australia.  

The Court rejected the Commissioner’s contention that his continuity of association with Australia made him a 
resident, finding evidence of Mr Harding's objective intention to be conclusive. The Court considered that while 
evidence of a taxpayer's intention is important, the objective manifestation of that intention is often a more 
accurate indicator of their state of mind at a given time. The Court considered that in ordinary circumstances, 
maintaining a house in Australia for his wife and children and regularly visiting would create a presumption of a 
continuity of association. However, Mr Harding's unusual circumstances displaced this presumption. First, Mr 
Harding clearly enjoyed and preferred the expatriate lifestyle in the Middle East and only returned to Australia for 
a few years due to the social and political upheaval in the Middle East, which made living there untenable. 
Second, Mr Harding was acutely focused on his work opportunities and seemed to place his work satisfaction 
ahead of his personal relationships, including the relationships with his family. This was shown by his decision to 
return to the Middle East in 2009, rather than remaining in Australia with his family, a decision which eventually 
led to his marriage breakdown. In 2014, Mr Harding similarly prioritised work satisfaction over personal 
relationships, in opting to move to Oman, which resulted in a relationship breakdown with Ms Gonzalez. The 
Court noted that ordinarily, it can be assumed that the taxpayer's close personal and familiar ties outweigh their 
employment or business interests. However, in the present circumstances, this assumption was displaced. 

While there were a number of factors that suggested Mr Harding retained a ‘continuity of association’ with 
Australia, as submitted by the Commissioner, the Court considered that those factors were not sufficient to 
constitute ‘residency’ under the Ordinary Concept Test, in light of Mr Harding's clear intention to not live in 
Australia further. For example, the Court was satisfied that the 91 days Mr Harding spent in Australia during the 
2011 Financial Year could be explained by Mr Harding attempting to save his marriage.  

Domicile Test 

The Court concluded that Mr Harding was an Australian resident for tax purposes pursuant to the Domicile Test, 
as his residence in the apartments in Bahrain was only intended to be for a temporary period of time, until Mrs 
Harding and their youngest son moved to Bahrain, at which time they intended to move into a larger apartment or 
house. On this basis, the Court concluded that Mr Harding did not satisfy the ‘permanence’ element of the 
Domicile Test.  
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The Court noted that the Domicile Test was intended to apply to non-residents who worked in jobs in various 
locations for extended periods, but at no time found a place to make a permanent home so as to destroy their 
Australian domicile. That is, the Domicile Test applies to taxpayers living in a foreign country in which they were 
not residing on a permanent or indefinite basis. For Mr Harding, the key question was whether the apartments he 
resided in were permanent places of abode for the purposes of living in Bahrain for the 2011 Financial Year. That 
is, whether the apartments had the quality of permanence necessary to become his permanent place of abode 
outside Australia. The Court noted that ‘permanent’ under the domicile test did not mean everlasting, but rather, 
not temporary or transitory. 

The Court noted that Mr Harding's apartments were fully furnished and of a temporary nature and type, which he 
was able to change quickly and at short notice. While the Court considered it important that Mr Harding's 
apartment in Bahrain was large enough to accommodate his family when they visited, this was largely 
undermined by Mr Harding and Mrs Harding looking for a house to purchase during her visits, which 
demonstrated that they did not envisage the apartment to be the family home following Mrs Harding's move to the 
Middle East. Mr Harding confirmed that the plan was to move to a larger apartment or house, once his family 
arrived in Bahrain. In cross examination, Mr Harding further admitted that it was not his intention to live in Bahrain 
indefinitely, a fact which came to pass following his move to Oman in 2015.  

The accommodation was merely 'temporary' or 'transitory' until his wife and youngest son arrived, meaning Mr 
Harding failed to establish a permanent place of abode in Bahrain.  

In addition to the facts above, the Court placed significant weight on Mr Harding using his Australian mailing 
address for important deliveries.  

General comments about the residency test 

Derrington J also made some general comments about the difficulty of applying the residency tests. His Honour 
noted that in the past when travel was substantially more expensive, slower and communication more difficult, it 
was a reasonable assumption that if a person moved to another country to engage in work, they would reside 
there. In modern times, such limitations no longer apply and it is common for people to take up extensive travel 
for work. The ease of communication has allowed breadwinners of family units to work far from home, but remain 
in constant or frequent contact with their spouse and children.   

Citation Harding v Commissioner of Taxation [2018] FCA 837 (Derrington J, Queensland) 
w http://classic.austlii.edu.au/au/cases/cth/FCA/2018/837.html 

1.4 Rubino – duty and change of trustee 

Facts 

Mr Rubino and Mrs Rubino were the registered proprietors of two properties at Galston (collectively, the 
Properties), which were subject to mortgages to ANZ Bank. The Rubino's were in danger of defaulting on the 
mortgages. Following a mediation with ANZ, it was agreed that the Rubino's could retain the Properties if they 
paid ANZ $1,050,000.  

After struggling to raise sufficient funds to pay ANZ, Mr Rubino, Mrs Rubino and their son, Frank Rubino, 
engaged the services of Mr Dimitriou, a financial advisor, to assist raise those funds. Around late 2011 and early 
2012, Mr Dimitriou developed a scheme involving two short-term loans providing the requisite funds. One of those 
loans was an amount of $570,000 borrowed from Ms Huybers, for which she was to be repaid $580,000. To 
facilitate this transaction, Mr Dimitriou established Pineview Property Holdings Pty Ltd (Pineview), a company in 
which Ms Huybers would be the sole director and shareholder. It was agreed that the Rubino's would transfer the 
Properties to Pineview to hold on trust for Mr Rubino and Mrs Rubino, so the Properties could be used as security 
for the loan.  

The trust was to be Pineview as trustee for the Rubino Family Trust (the 2012 RFT). Mr Dimitriou allegedly 
agreed to attend to the paperwork to set up the 2012 RFT. Frank Rubino alleged that upon enquiring as to the 
status of the 2012 RFT, Mr Dimitriou suggested that the 2012 RFT had been created and that he need not worry. 
There was no evidence that the 2012 RFT had been created, apart from Mr Dimitriou's belief that it had been 
created.   
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The Rubinos' engaged a solicitor, Mr Russo, to obtain releases for the title deeds of the Properties from the 
Rubino's previous solicitors, resulting in the Rubino's transferring the properties to Pineview. However, Mr 
Dimitriou procured loans of over $2 million, an amount considerably greater than what was required to pay the 
short-term lender. Mr Dimitriou, and his related parties, pocketed around $1.3 million of this amount and failed to 
pay Ms Huybers her $580,000.  

The Rubinos', Pineview and Ms Huybers commenced proceedings in the Supreme Court of New South Wales 
against Mr Dimitriou. The Rubinos were unsuccessful in their claims against Mr Dimitriou but Pineview and Ms 
Huybers were successful in their claims. In holding that the Rubinos' claim was unsuccessful, White J expressly 
found that the transfer of the Properties to Pineview were not the result of fraudulent conduct as the Rubinos had 
been willing participants in the scheme for the transfer of the Properties.  

In 2016, Frank Rubino discussed Mr Dimitriou's failure to produce a trust deed for the 2012 RFT with another 
accountant, Mr Shute. Mr Shute advised Frank Rubino that a deed could be created to record the terms of the 
2012 RFT. On 1 October 2016 a trust deed for the Rubino Family Trust was settled with the trustee specified as 
Rubino Investments Pty Ltd. At the date of establishing the trust, no such company existed and Rubino 
Investments Pty Ltd was only incorporated on 28 November 2016 being incorporated. On 29 November 2016, the 
Properties were transferred from Pineview to Rubino Investments as trustee for the Rubino Family Trust (2016 
RFT) for consideration of $3.7 million.  

The Chief Commissioner assessed ad valorem duty on the transfer of the Properties to the 2016 RFT. The 
Rubino's objected to the Chief Commissioner's assessment, arguing that the transfer should only be liable to 
nominal duty of $50, pursuant to either:  

1. section 54(3) of the Duties Act 1997 (NSW) (Act), on the basis that the transfer was a transfer as a 
consequence of the appointment of a new trustee. The Rubino's contended that the deed establishing the 
2016 RFT was merely confirming the 2012 RFT, with Rubino Investments appointed in place of Pineview 
as the new trustee of the Rubino Family Trust; or  

2. section 65(24)(a) of the Act, as the transfer was to rectify the consequences of Mr Dimitriou's fraudulent 
conduct, or alternatively, pursuant to a court declaration that the transaction was void or voidable.  

Section 54(3) of the Act provides as follows: 

(3) Duty of $50 is chargeable in respect of a transfer of dutiable trust property to a person (other than to a 
licensed trustee company, a special trustee, a trustee of a self managed superannuation fund or a trustee 
of a special disability trust) as a consequence of the retirement of a trustee or the appointment of a new 
trustee if the Chief Commissioner is satisfied that, as the case may be: 

(a) none of the continuing trustees remaining after the retirement of a trustee is or can become a 
beneficiary under the trust, and 

(b) none of the trustees of the trust after the appointment of a new trustee is or can become a beneficiary 
under the trust, and 

(c) the transfer is not part of a scheme to avoid duty that involves conferring an interest, in relation to the 
dutiable trust property, on a new trustee or any other person (whether or not as a beneficiary) so as to 
cause any person to cease holding the whole or any part of a beneficial interest (or potential beneficial 
interest) in that property. 

If the Chief Commissioner is not so satisfied, the transfer is chargeable with the same duty as a transfer 
to a beneficiary under and in conformity with the trusts subject to which the property is held, unless 
subsection (3A) applies. 

Section 65(24) of the Act provides as follows: 

(24) Fraudulent or void transactions No duty is chargeable under this Chapter on the following: 

(a) a transfer of dutiable property to a person if the Chief Commissioner is satisfied that the transfer is 
made to rectify the consequences of fraudulent conduct by another person or to reverse a transfer of 
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dutiable property that has been registered under a law of the State or the Commonwealth and that has 
been declared by a court to be void or voidable, 

(b) a vesting of dutiable property in a person by court order if the Chief Commissioner is satisfied that the 
order was made to rectify the consequences of fraudulent conduct by another person or to reverse a 
transfer of dutiable property that has been registered under a law of the State or the Commonwealth and 
that has been declared by a court to be void or voidable. 

The Chief Commissioner disallowed the Rubinos' objection. The Chief Commissioner contended that section 
54(3) of the Act required there to be a trust pre-existing the transfer and a continuity of beneficiary ownership of 
the trust property so that the trust is the same continuing trust throughout. In this instance: 

1. the Rubinos' had not satisfied the burden of proof to establish that the 2012 RFT and 2016 RFT were the 
same trust;  

2. the 2012 RFT and the 2016 RFT could not be the same trust as the only beneficiaries of the 2012 RFT, 
as concluded by White J in the legal proceedings against Mr Dimitriou, were Mr Rubino and Mrs Rubino, 
whereas the 2016 RFT had a broader class of beneficiaries and, further, the terms of the trust deed for 
the 2016 RFT were different from those of the trust found by White J in the legal proceedings against Mr 
Dimitriou; 

3. the 2016 RFT was not validly created as the Rubino Investments was not in existence at the time that the 
2016 RFT was created and hence it had no trustee.  

The Chief Commissioner also submitted that section 65(24) of the Act did not apply as White J had specifically 
concluded, in the proceedings commenced by the Rubinos against Mr Dimitriou, that the transfer of the 
Properties to Pineview was not fraudulent.  

Issues 

1. Was the transfer as a consequence of the appointment of a new trustee pursuant to s54(3) of the Act? 
2. Was the transfer made to rectify the consequences of fraudulent conduct by Mr Dimitriou or to reverse a 

transfer of dutiable property registered under law that has been declared by a court to be void or voidable 
pursuant to s65(24)(a) of the Act? 

Decision 

The Tribunal accepted the Chief Commissioner's submissions in relation to both section 54(3) and section 
65(24)(a) of the Act.  

The Tribunal agreed that the case law on section 54(3) of the Act firmly established a requirement that the trust 
that remains ‘the same trust’ before and after the appointment of the new trustee. The Tribunal concluded that the 
Rubinos had failed to discharge their onus of proof that the 2012 RFT was created on the same terms as the 
2016 RFT, noting there was no corroborating paperwork or evidence of its existence, apart from Frank Rubino's 
affidavit. The Tribunal noted that the transfer of the Properties to the 2016 RFT was not a transfer to a trust for 
which Mr Rubino and Mrs Rubino were beneficiaries, as found by White J in the legal proceedings against Mr 
Dimitrou, but rather, a transfer to a trust estate with a widely defined class of beneficiaries. These were different 
terms.  

In relation to section 65(24)(a), the Tribunal agreed that the transfer was not to rectify the relevant fraudulent 
conduct because White J in the legal proceedings against Mr Dimitriou had specifically held that the transfer of 
the Properties to Pineview was not fraudulent. There was also no declaration from a court that an earlier 
registered transfer was void or voidable.  

Citation Rubino Investments Pty Ltd as trustee for the Rubino Family Trust v Chief Commissioner of State 
Revenue [2018] NSWCATAD 113 (SM R Hamilton SC) 

w https://www.caselaw.nsw.gov.au/decision/5b3190a4e4b0b9ab4020d3c8# 
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1.5 Harrison – land tax and trustees 

Facts 

Francis Harrison and his wife, Gailene, have three children, Amy, Tom and Matthew. 

Francis and Gailene made agreements with Amy, Tom and Matthew that Francis would:  

1. buy a house near his home for each of them for each of them and their families to live in; 
2. Francis would borrow from the bank to pay the purchase price with bank taking a mortgage over the 

property and Francis would make the repayments on the mortgage; 
3. each of Amy, Tom and Matthew would pay a reasonable rent for their respective houses to Francis while 

he lived and after his death, to Gailene while she lived with the purpose of the rent being to defray the 
mortgage costs and provide a source of income for Francis and Gailene in their retirement;  

4. Francis and Gailene would make mutual wills, under which they would leave each of the houses to the 
survivor of them and the survivor would leave each relevant house to Amy, Tom and Matthew 
respectively. 

In April 2008 Francis bought a property in Paddington for Amy and her family. They have lived there since and 
paid rent. 

In or around June 2008 Francis bought a property in Bardon for Tom and his family. The family sold and moved 
out of their former home. Tom and his family have lived in the Bardon property since and paid rent. 

In about December 2011 Francis bought another property in Paddington for Matthew. Matthew has lived there 
since and pays rent. 

In October 2011 Francis and Gailene made mutual wills as had been contemplated so that on their deaths each 
child would receive their respective house. 

Subsequently, Francis and Gailene made new wills consistent with their previous wills but including the following 
statement: 

For their better security, and to achieve flexibility and reduce the cost, including of any applicable taxes, if 
any of them wanted to sell their houses and buy another, I agreed (by exchange of emails) with each of 
Amy and Tom, and has [sic] agreed orally with Matthew, such agreement to be confirmed by an exchange 
of emails, to sell them their house for the price that I paid for it, with it being understood that if such a sale 
were completed, that they would continue to make payments commensurate with the rent previously paid. 

The Queensland Commissioner of State Revenue assessed Francis for land tax on the aggregate value of the 
three properties for the 2013/14 and 2014/15 land tax years. Francis objected to the assessments on the basis 
that each property was held on trust for each of the three children. 

Section 20 of the Land Tax Act 2010 (Qld) provides as follows: 

20 Separate assessment of trust land 

(1) The liability for land tax of a taxpayer who is a trustee of a trust must be separately assessed on the 
taxable land that is subject to the trust, as if that land were the only land owned by the taxpayer as a 
trustee. 

(2) However, subsection (1) does not apply if – 

(a) the taxpayer is trustee of more than 1 trust; and 

(b) the interests of the beneficiaries of 2 or more of the trusts are, when the taxpayer’s liability for land tax 
arises, the same. 
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(3) If subsection (1) does not apply, the taxpayer’s liability for land tax as trustee of the trusts mentioned in 
subsection (2)(b) must be assessed on the total taxable value of all taxable land that is subject to those 
trusts. 

Francis contended that a constructive trust for each of the three children arose from the making of the mutual 
wills. 

The Commissioner disallowed Francis' objection and Francis appealed to the Queensland Civil and 
Administrative Tribunal. 

At first instance, QCAT upheld the Commissioner's objection decision. The member of QCAT considered that for 
a constructive trust to arise it was necessary that the nature of the person's interest in the trust must be such that 
a court would consider the circumstances as giving rise to a trust in each child's favour. The Member noted the 
clear evidence of: 

1. the promises made by Francis that the children may live in the premises and that they could ultimately 
buy the properties; 

2. that each child had acted on those promises by moving into their relevant house and paid rent. 

However, the Member considered that there was no evidence that the children had suffered any detriment. 
Without evidence of such detriment, the Member considered that a court in equity would not consider the 
circumstances as giving rise to a constructive trust. Absent such evidence, all the arrangements between the 
parties (the payment of rent by the children, payment of mortgage etc. by Francis and the bequeathing of the 
properties in his will by Francis) indicated that Francis was the outright owner of the properties. 

Francis appealed the decision to the QCAT Appeal Panel. 

Issues 

Whether Francis held the properties on trust for each of the three children? 

Decision 

The Appeal Panel considered that a constructive trust may arise in one of three main ways in the circumstances 
as follows: 

1. Francis had made representations to the children on which they had relied to their detriment which meant 
that he was estopped from denying a beneficial interest in the properties; 

2. that there was a common intention that the properties would be held on constructive trust; 
3. a trust arising from promises to leave property by will. 

Estoppel 
 
The Appeal noted that the children had given specific consideration for each property being: 

1. the promises of the children under the agreements;  
2. in the case of Tom, the sale of his former home to move into the house purchased by Francis; and  
3. the payment of ‘rent’ for the properties. 

The Appeal Panel considered there was sufficient evidence of detriment to make out a constructive trust under 
the principles of estoppel. 
 
Common intention 
 
The Appeal Panel referred to the decision of Allen v Snyder [1977] 2 NSWLR 685 in which it was held that a 
constructive trust could be imposed where there was an actual express or inferred common intention of the 
parties. 
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The Appeal Panel considered that from the unchallenged evidence as to the existence of an agreement that the 
children would receive the properties on the death it can inferred that there was a common intention that the 
properties were held on trust for the children. As they had suffered detriment, a court should recognise a 
constructive trust.  
 
Trust from promises in will 
 
The Appeal Panel referred to the decision in Barns v Barns & Others (2003) 214 CLR 169, in which it was held 
that the making of a promise in a will to convey specific property to a person does not give rise to an immediate 
transfer of the beneficial interest in the property. Accordingly, the Appeal Panel considered that no constructive 
trust arose on this ground. 
 

COMMENT – Land tax for a trustee of more than one trust operates similarly in NSW. Section 24 of the Land 

Tax Management Act (NSW) provides that a trustee is assessed separately on land held for separate trusts. 

Citation Harrison v Commissioner of State Revenue [2018] QCATA 75 (Sheridan J, and Member Roney QC, 
Brisbane) 
w http://classic.austlii.edu.au/au/cases/qld/QCATA/2018/75.html 

1.6 Alston and Cormack Foundation – creation of trusts and perpetuity period 

Facts 

On 16 May 1935 a radio broadcasting license (the 3XY License) was issued to a company known as Station 3XY 
Pty Ltd. Station 3XY had links with the United Australia Party in Victoria, the predecessor to the Liberal Party of 
Australia.  

On 13 November 1986 Station 3XY entered into an agreement for the sale of the 3XY License and the sale of 
shares in Radio 3XY Pty Ltd, a company wholly owned by Station 3XY for $18.75 million. $15 million of the sale 
proceeds was intended to be placed in trust for the Liberal Party and a draft 3XY Trust Deed was prepared. 
Discussions ensued between John Calvert-Jones, then Treasurer of the Liberal Party, Hugh Morgan, as a 
member of the State Finance Committee of the Liberal Party, and lawyers on the terms of the trust deed. 

The draft trust deed provided that in the event of a winding up, the net assets would be transferred to the ‘trustees 
of the Liberal Party of Australia’. A perpetuity period of 80 years was stipulated. Mr Calvert-Jones, Mr Morgan and 
Stanley Guilfoyle were to be trustees of the trust. 

On 28 May 1987 a trust deed was to be executed with undertakings by each trustee. The trustees of the trust in 
the proposed trust deed were Mr Calvert-Jones, Mr Morgan, Charles Goode and Alan Cornell. The need for the 
undertakings arose due to a previous refusal by Station 3XY to accept that the assets were held on trust for the 
Liberal Party and the desire to avoid that occurring again in the future. 

On 1 October 1987, the Liberal Party’s Administrative Committee decided that there would three trustees and that 
they would now be Mr Calvert-Jones, Mr Morgan and Mr Guilfoyle.  

It was subsequently decided that Cormack Foundation Pty Ltd, which had three foundation shareholders: Mr 
Calvert-Jones (holding 33 shares), Mr Morgan (holding 33 shares) and Mr Guilfoyle (holding 33 shares), each of 
whom was also appointed a director, would be the trustee of the trust. 

In May 1988, Mr Calvert-Jones and Mr Morgan each signed an undertaking to the Liberal Party. Mr Guilfoyle did 
not sign an undertaking to the Liberal Party.  Mr Calvert-Jones' undertaking included the following (Mr Morgan's 
undertaking was in a similar form): 

1. I will at all times properly perform my duties as a director and a shareholder in accordance with the law 
and the Memorandum and Articles of Association of the Company and subject thereto will use my best 
endeavours to ensure that the available income of the Company is applied for the benefit of the Liberal 
Party. 

2. I further undertake that I will use my best endeavours to ensure that a condition precedent to the 
appointment of any person as a director of the Company or to any transfer or allotment of shares of the 
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Company to any person will be that that person will first sign an undertaking in or to the effect of this 
undertaking. 

3. I will if required by the Liberal Party resign as a director of the Company and use my best endeavours to 
have its nominee appointed in my place. 

4. I will if required by the Liberal Party transfer my shareholding to a person or corporation nominated by the 
Liberal Party at a consideration designated by the Liberal Party. 

5. I will account to the Liberal Party for any dividends or other benefits which I may receive as a shareholder 
of the Company. 

6. This undertaking will bind my executors, trustees and assigns. 
7. The Liberal Party may assign its rights under this undertaking to any association or corporation which 

shall or may be formed to succeed it. The Liberal Party may from time to time delegate to one or more of 
its officers the powers vested in it by this undertaking. 

Subsequently, five additional directors were appointed and issued with 33 shares in the Cormack Foundation.  
None of the subsequently appointed directors signed an undertaking in favour of the Liberal Party in respect of 
the Cormack Foundation.  

In 2006, the Cormack Foundation’s memorandum and articles of association had been replaced by a constitution. 
Rule 31 of the constitution stipulated that: 

1. upon the death of a shareholder or his termination of office as a director, the board had to cancel without 
consideration the shares registered in his name; and  

2. directors could be appointed by a majority decision of the directors. 

Richard Alston, Alan Stockdale and Russell Hannan (the Trustees) are the trustees of the Liberal Party of 
Australia (Victorian Division) (the Liberal Party). The trustees of the Liberal Party is a role recognised under the 
Liberal Party's constitution. 

In late June 2017, the Liberal Party wrote to Mr Calvert-Jones and Mr Morgan, which Alston said the other 
directors of the Cormack Foundation had knowledge of: 

1. directing Mr Calvert-Jones and Mr Morgan to transfer their shares to the Liberal Party’s nominees, being Mr 
Richard Alston (the first plaintiff) and Mr Alan Stockdale (the second plaintiff); and 

2. requesting that the shares issued to Mr Goode, Mr Hay, Mr Grimwade, Mr Balderstone, Mr Williamson and Mr 
Spargo, such issue having been made without the Liberal Party’s consent or approval, be cancelled and that 
those persons resign as directors. 

On or about 28 June 2017, Mr Calvert-Jones and Mr Morgan resigned as directors of the Cormack Foundation 
and their shares were purportedly cancelled pursuant to rule 31 of the constitution. 

The Trustees made claims concerning various asserted trust interests and breaches of trust involving the assets 
held by and the shares in Cormack Foundation and, subsequently commenced proceedings in the Federal Court 
of Australia. 

The plaintiffs sought the following orders: 

1. A declaration that the 66 shares in the Cormack Foundation registered in the names of Mr Calvert-Jones 
and Mr Morgan were held on trust for the Liberal Party and are held, when re-instated, on such a trust 
albeit now to be registered in the names of Mr Alston and Mr Stockdale. 

2. A declaration that the purported forfeiture and cancellation of the said 66 shares was invalid. 
3. An order that the register of members be rectified so that Mr Alston’s and Mr Stockdale’s names are 

entered in the register in relation to 33 shares each. 
4. An order that the register of members be further rectified by the removal of the names of Mr Goode, Mr 

Hay, Mr Grimwade, Mr Balderstone, Mr Williamson and Mr Spargo in respect of their shares, that their 
share certificates be delivered up and cancelled, and that the Cormack Foundation repay to each of them 
the consideration each paid for their shares. 

5. A declaration that the relevant impugned amendments to the memorandum and articles of association 
and then the constitution of the Cormack Foundation are invalid. 

http://www.bwslawyers.com.au/


Monthly tax training – July 2018 

 

 
 
Brown Wright Stein Lawyers © 2018 page 17 

Issues 

There are a number of issues in the case but for the purpose of this summary, we deal only with the following 
issues: 

1. Did Mr Calvert-Jones and Mr Morgan hold their shares in the Cormack Foundation on trust for the Liberal 
Party? 

2. If the shares were held on trust, was the trust valid and enforceable? 

Decision 

Were shares in the Cormack Foundation held on trust for the Liberal Party? 

Beach J held that Mr Calvert-Jones and Mr Morgan at all relevant times held their shares in the Cormack 
Foundation on trust for the Liberal Party. The undertakings provided by Mr Calvert-Jones and Mr Morgan 
manifested an intention to ‘divest themselves of the beneficial interest in the shares’. 

Beach J considered the objective intention of Mr Calvert-Jones and Mr Morgan, noting that where the alleged 
trust is not in writing by way of deed, regard may be had to all the relevant circumstances but only to ascertain 
whether a sufficient intention to create a trust has been manifested.  

Beach J held that clause 5 of the undertakings in particular was a ‘strong indicator of an intention to create a trust 
over shares’. The undertakings therefore provided sufficient indication of a manifested intention to create a trust. 

There was further evidence in addition to the undertakings that indicated an intention to create a trust, including 
that Mr Calvert-Jones and Mr Morgan at or around the time of the signing of the undertakings apparently signed 
and gave to the Liberal Party blank share transfer forms concerning their shares in the Cormack Foundation, 
presumably to be held in escrow consistent with the terms of the undertakings. Mr Calvert-Jones and Mr Morgan 
also signed and gave to the Liberal Party undated resignations as directors (although these could not be found). 

Was the trust valid and enforceable? 

Beach J examined three issues in relation to the validity and enforceability of the trust. 

1.  Whether there was an intention to create a trust in the future or to create a trust immediately with a 
postponement of any enjoyment by the beneficiary 

The defendants submitted that the undertakings reflected a promise to create a trust in the future, not an intention 
to create a trust which operated immediately, and that the trust was not enforceable unless the intention was that 
it was operable immediately.  

Beach J examined the objective intentions of Mr Calvert-Jones and Mr Morgan as manifested in the undertaking 
and held that the form of the undertakings reflected an intention to create an immediately operating trust. 

2.  Whether there can be a valid trust where the beneficiary is an unincorporated association with a non-
charitable purpose 

Beach J held that the trust did not fit into either of the following types of trust which are valid and enforceable: 

 a trust for the then members of an unincorporated association at the time the trust was created; or 

 a trust for the charitable purposes of an unincorporated association. 

Beach J instead characterised the trust as ‘a trust(s) of the shares of each of Mr Calvert-Jones and Mr Morgan for 
the benefit of the present and future members of the Liberal Party or the members from time to time’. Beach J 
held that the objects of the trust were ‘the Liberal Party and its fluctuating membership from time to time’. 

3.  Whether the trust breached the rule against perpetuities 
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Following from the conclusion that the objects of the trust are ‘the Liberal Party and its fluctuating membership 
from time to time’, Beach J considered whether the trusts would fail because they would not vest within the 
perpetuity period.  

In resolving this issue, Beach J stated that he took a ‘commercial approach’ rather than strictly adhering to 
‘doctrinal purity’. 

Beach J provided four alternative approaches each demonstrating why the trust did not breach the rule against 
perpetuities.  

 Beach J cited Cross J in Neville Estates Ltd v Madden [1962] Ch 832 at 849 in support of the 
proposition that whilst there were prohibitions in the Liberal Party’s constitution from giving members 
a vested interest in the property of the party, the constitution could be ‘changed through a practically 
available procedure’ and there is a ‘a practical capacity to wind up the Liberal Party and distribute its 
assets to the members conditional upon invoking the amendment power’. This was Beach J's 
preferred approach 

 At the time the trusts were created, the shares immediately vested and could be immediately dealt 
with through the organs of the Administrative Committee or the State Finance Committee of the 
Liberal Party. Therefore no question of perpetuity relating to any postponed vesting arises. 

 If the rule against perpetuities did apply, the ‘wait and see’ approach could be taken pursuant to s 
6(1) of the Perpetuities and Accumulations Act 1968 (Vic). The ‘wait and see’ approach is the position 
that if the trusts over shares would otherwise be void due to the rule against perpetuities, the trusts 
can be treated, until such time that vesting must occur at the end of the perpetuity period, as if the 
disposition were not subject to the rule against perpetuities. Beach J held that it could be implied that 
the measuring lives for the purposes of determining the perpetuity period were the office holders or 
Trustees of the Liberal Party at the time the undertakings were given, and the perpetuity period was 
therefore not near its end. 

 Given the position of the Trustees of the Liberal Party and the recognition of that status under the 
Liberal Party's constitution, the references to the Liberal Party in the undertaking could be construed 
as being a reference to the Trustees of the Liberal Party, and therefore there was an immediate 
vesting in the Trustees of the Liberal Party. 

Citation Alston v Cormack Foundation Pty Ltd [2018] FCA 895 (Beach J, Melbourne) 
w http://classic.austlii.edu.au/au/cases/cth/FCA/2018/895.html 

1.7 The Edge Development Group – binding contract 

Facts 

At all relevant times, Jack Road Investments Pty Ltd was the owner of a block of land in Cheltenham, Victoria 
(Land). 

The Land comprised of an office/warehouse, a hardstand and a driveway. 

On 4 September 2017, The Edge Development Group Pty Ltd provided an initial letter of offer to purchase the 
Land via an email to Jack Road Investment's real estate agents, DBRE. Over the course of the following month, 
the Edge Development Group provided further offers to purchase the Land. 

On 30 October 2017, in consideration of the offers made by The Edge Development Group, DBRE sent a letter to 
The Edge Development Group which set out the details of the vendor, purchaser, property, purchase price, 
deposit and settlement date.  

The terms of the deposit relevantly provided that a 20% deposit would be payable on execution of the Contracts 
of Sale, with 1% payable on signing the 'Offer to Purchase'. 

The letter also set out the following terms and conditions for the sale of the Land (Final Terms). 

1. The purchaser to have immediate access to Office/warehouse under a license upon payment of 
deposit and execution of the Contract of Sale provided that the purchaser will be responsible for the 
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cost of any services or utilities used by the purchaser and the property is accessed at the purchaser’s 
risk. 

2. The Purchaser agrees to release the full deposit being $1,200,000 at the expiry of 30 days from the 
exchange of contracts. The vendor agrees to provide to the purchaser prior to exchange a notice 
pursuant to section 27 of the Sale of Land Act 1962 (Vic) and the purchaser agrees to sign and return 
the notice to the vendor on exchange. 

3. The purchaser agrees to be bound by the terms of the Confidentiality Deed Poll (provided with this 
letter) relating to the purchase of the property including all terms and conditions. 

4. The offer is subject to the contract being executed. 

Via handwritten additions by The Edge Development Group, the following two clauses were also inserted as part 
of the Final Terms. 

5. The Confidentiality Agreement ceases upon execution of the contract of sale. 

6. Once deposit is released, the Licence Agreement cannot be revoked under any circumstances unless 
settlement was not to occur. 

The letter of offer containing the Final Terms was executed by The Edge Development Group and Jack Road 
Investments on 2 November 2017 and 3 November 2017 respectively.  

On 9 November 2017, DBRE sent The Edge Development Group an invoice for '1% Deposit payable on signing 
Offer to Purchase.' 

On 10 November 2017, Jack Road Investments gave The Edge Development Group the keys to the premises. 

On 16 November 2017, The Edge Development Group paid the 1% deposit of $60,000. 

On 17 November 2017 Jack Road Investments provided a number of certificates with respect to the Land to be 
included in the Vendor’s Statement including the register search statement, deed of restrictive covenant, land 
information certificate and other relevant certificates.  

On 30 November 2017 The Edge Development Group was notified by DBRE that Jack Road Investments had 
received an unsolicited third party offer at a purchase price substantially higher than the price offered by The 
Edge Development Group. The Edge Development Group was given until close of business that day to provide its 
best and final offer.   

On 1 December 2017, The Edge Development Group lodged caveat over the Land claiming an interest as 
purchaser. On 17 January 2018, Jack Road Investments lodged an application under s 89A of the Transfer of 
Land Act 1958 for the caveat to lapse. 

On 16 February 2018, The Edge Development Group commenced court proceedings seeking specific 
performance of the sale of the property. 

Issue 

Whether the executed letter of offer containing the Final Terms constituted a binding legal agreement to sell the 
Land.  

Decision 

The Court held that no binding legal relations arose between the parties for the sale of the Land to The Edge 
Development Group. 

The principles to be applied in determining whether parties intend to enter into a binding contract in 
circumstances where a subsequent formal contract is contemplated are set out in Masters v Cameron (1954) 91 
CLR 353. In Masters v Cameron it was found that parties in this situation belong to one of three classes. 
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1. the parties have reached finality in arranging all the terms of their bargain and intend to be immediately 
bound but propose to have the terms restated in a form which will be fuller or more precise but not different 
in effect (the first category); 

2. the parties have completely agreed upon all the terms of their bargain and intend no departure from the 
terms, but have made performance of one or more of the terms conditional upon the execution of a formal 
document (the second category); and 

3. the intention of the parties is not to make a concluded bargain at all, unless and until they execute a formal 
contract (the third category). 

The Court adopted the approach of Giles JA in Tasman Capital Pty Ltd v Sinclair [2008] NSWCA 248 [26] (with 
whom McColl JA and Young CJ agreed), in which it was stated that ‘the categorisation does not greatly contribute 
to the decision in the particular case’, because the decisive issue is whether or not the parties intended to be 
contractually bound. 

The Court placed considerable weight on Condition 4 of the signed letter which stated that ‘The offer is subject to 
the contract being executed’, as a result the Court concluded that the agreement fell into the third category of 
Masters v Cameron. 

The Court rejected the submission of The Edge Development Group that Condition 4 was ambiguous and may 
refer to the signed letter itself being executed rather than a later formal contract of sale. The Court also rejected 
the argument that the offer being ‘subject to the contract being executed’ had a different natural meaning to the 
words ‘subject to contract’ or ‘subject to the preparation of a formal contract’ as referred to in Masters v Cameron. 

The Court emphasised the importance of persons of commerce being able to rely upon the courts adopting a 
consistent meaning to the words ‘subject to contract.’ 

The Court acknowledged that although the phrase 'subject to formal contract' did not automatically mean the 
resulting agreement was non-binding, those words point in the direction of the offer or acceptance being 
conditional. 

It was found that a reasonable person in the position of The Edge Development Group reading the text of the 
signed letter would not doubt that the sole purpose for the introduction of the words in Condition 4 was ‘to protect 
Jack Road Investments from being bound by the negotiation they are conducting’. 

The Court also found that the words' subject to formal contract' were consistent with the following aspects of the 
agreement:  

1. that the 20% deposit only became payable after execution of the formal contract; 
2. that the license agreement only became irrevocable after execution of the formal contract; 
3. that the confidentiality obligations ceased on the execution of a formal contract. The Court found no 

logical reason why the confidentiality obligations would cease, on the execution of the formal contract, 
unless that was the point that the agreement would become unconditional; 

4. that the contract was for the sale of real estate, which suggested a common practice that parties did not 
intend to be finally bound until the completion of a formal contract; and 

5. that Jack Road Investments did not give The Edge Development Group a vendor's statement pursuant to 
section 32 of the Sale of Land Act 1962 before The Edge Development Group signed the letter. 
Accordingly, if the signed letter was a contract for the sale of land, Jack Road Investments would have 
committed an offence under section 32L of the Sale of Land Act 1962. Further, although binding on Jack 
Road Investments, The Edge Development Group would have been entitled to rescind the contract. In 
these circumstances, it would be ‘surprising’ if Jack Road Investments would have intended the signed 
letter to be a binding agreement. 

Citation The Edge Development Group Pty Ltd v Jack Road Investments Pty Ltd [2018] VSC 326 (Riordan J, 
Melbourne) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSC/2018/326.html  
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2 Legislation 

2.1 Progress of legislation 

Title 
Introduced 

House Passed House 
Introduced 

Senate Passed Senate Assented 

Income Tax Rates Amendment 
(Working Holiday Maker Reform) 
2016 

12/10 17/10 7/11   

Superannuation (Objective) 2016 9/11 22/11 23/11   

Treasury Laws Amendment 
(Enterprise Tax Plan No. 2) 2017 

11/5 8/2 12/2   

Treasury Laws Amendment 
(Improving Accountability and 
Member Outcomes in 
Superannuation Measures No. 2) 
2017 

14/9 23/10 13/11   

Treasury Laws Amendment (2018 
Measures No. 2) 2018 

8/2 25/6 26/6   

Treasury Laws Amendment (2018 
Measures No. 3) 2018 

15/2 27/6 27/6   

Treasury Laws Amendment (2018 
Measures No. 4) 2018 

28/3 25/6 26/6   

Treasury Laws Amendment (2018 
Superannuation Measures No. 1) 
2018 

24/5 19/6 25/6   

Treasury Laws Amendment 
(Accelerated Depreciation for Small 
Business Entities) 2018 

24/5 19/6 25/6   

Treasury Laws Amendment 
(Enterprise Tax Plan Base Rate 
Entities) 2018 

18/10 8/2 12/2   

Treasury Laws Amendment 
(Reducing Pressure on Housing 
Affordability Measures No. 2) 2018 

8/2 1/3 19/3   

Treasury Laws Amendment (Tax 
Integrity and Other Measures) 2018 

28/3 10/5 18/6   

Treasury Laws Amendment (Tax 
Integrity and Other Measures No. 2) 
2018 

24/5 25/6 27/6   

Treasury Laws Amendment 
(Working Holiday Maker Employer 
Register) 2017 

16/2 9/5 10/5   

2.2 Increase to NSW payroll tax thresholds 

NSW Parliament has a passed a bill to progressively provide for an increase to the payroll tax tax-free thresholds 
over the next four years. At present, the tax-free threshold is $750,000. 

The tax-free thresholds will be increased as follows: 

1. for the financial year commencing on 1 July 2018 - $850,000, 
2. for the financial year commencing on 1 July 2019 - $900,000, 
3. for the financial year commencing on 1 July 2020 - $950,000, 
4. for the financial year commencing on 1 July 2021 and subsequent financial years - $1,000,000. 

w https://www.parliament.nsw.gov.au/bill/files/3534/XN%20State%20Revenue%20Leg%20Amdt.pdf 

2.3 QLD Budget – Land tax and foreign acquirer duty increases 

The 2018/19 QLD Budget was handed down on 12 June 2018. The Budget included the following tax-related 
measures. 
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Land tax rate increase 

From the 2018/19 financial year onwards, an increased land tax rate of 2.25% for resident individuals and 2.5% 
for companies, trustees and absentees will apply to the portion of an owner’s aggregated landholdings that 
exceeds a taxable value of $10m. 

Additional foreign acquirer duty increased 

From 1 July 2018, the government will increase the rate of additional foreign acquirer duty (AFAD) from 3% to 
7%. AFAD is an additional amount of duty payable on relevant transactions that are liable for transfer duty, 
landholder duty or corporate trustee duty which involve a foreign person directly or indirectly acquiring certain 
Queensland residential land.  

w https://budget.qld.gov.au/files/BP4-2018-19-4%20Revenue%20Measures.pdf 

2.4 R&D changes exposure draft 

 
Material was released by Treasury on 29 June 2018 to facilitate consultation over the changes proposed in the 
2018 Budget to the R&D provisions. 
 
The measures set out in the exposure draft include measures to: 
 

 Change the refundable tax offset measures so that they are linked to the corporate tax rate so that the 
maximum refundable amount will be 13.5% about the prevailing corporate tax rate for an entity. 

 Cap most refundable tax offsets to $4 million per annum.  There will be a carve out for tax offsets related 
to certain clinical trials. 

 Teiring the R&D non-refundable tax offset into a R&D tax offset premium amount based on the R&D 
‘intensity rate’ which is determined by dividing the eligible R&D expenditure divided by the total 
expenditure. 

 Introduce a specific reference into Part IVA to R&D tax offsets. 
 

w https://treasury.gov.au/consultation/c2018-t289033/  
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3 Rulings 

3.1 Tax exempt entities and ‘in Australia’ requirement 

The ATO have released draft ruling TR2018/D1 dealing with the Commissioner’s view on: 

1. the DGR ‘in Australia’ condition for DGRs; 

2. the Division 50 ‘in Australia’ condition for income tax exempt entities; and 

3. the ‘in Australia’ part of the refund of franking credits condition for a registered charity or DGR. 

DGR in Australia condition 

The ‘in Australia’ requirements will be met if the fund, authority or institution is: 

1. established or legally recognised in Australia; and 

2. operates in Australia at the time. 

A fund will be ‘in Australia’ if all or a substantial part of its assets or money is established and legally owned or 
held by a trustee or entity in Australia, although the money or assets does not have to be physically held in 
Australia. An authority refers to a public authority and will be considered to be established in Australia if it is 
established and recognised by the Commonwealth or State.  

The day to day management of the fund, authority or institution must occur in Australia (even if, in the case of 
institutions, the beneficiaries or purposes are not located in Australia). 

Example 6 - institution 'in Australia' (from draft ruling) 

36. The Tuberculosis Foundation Australia Ltd (TBFA) is a company limited by guarantee. It is part of a 
global network of organisations operating in various countries under the name of the Tuberculosis 
Foundation. The Tuberculosis Foundation was founded in the USA and its global headquarters is in New 
York. 

37. The principal aim of the TBFA (which is the shared aim of the global network) is to raise funds to 
relieve the distress, suffering, destitution and helplessness of tuberculosis by providing financial 
assistance to families in need. The TBFA relies on public donations, the work of its directors and 
volunteers who organise events to raise funds. 

38. The TBFA works closely with the global head entity in New York, which acts on behalf of all the other 
worldwide foundations to distribute funds in the most effective way to benefit families in need. The 
distribution of funds occurs in partnership with local organisations. 

39. The TBFA has an office in Sydney and a board of directors in Australia responsible for the day-to-day 
management of its operations. The TBFA is registered as a public benevolent institution (PBI) by the 
ACNC and is seeking endorsement as a DGR under item 4.1.1 of the table in section 30-45. 

40. The TBFA meets the DGR in Australia condition because it is established and legally recognised in 
Australia[30], and it is operated in Australia. The TBFA is operated in Australia because the day-to-day 
management of its operations is in Australia. 

Note: It is not a requirement for DGR endorsement of the TBFA (a PBI) that it has its purposes and 
beneficiaries in Australia. 

Division 50 ‘in Australia’ condition 

An entity satisfies the Division 50 in Australia condition where it has a physical presence in Australia and, to that 
extent, incurs its expenditure and pursues its objectives principally in Australia. 
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With some exceptions (where an entity has met the special conditions in Division 50 by satisfying an alternative 
test), the following entities need to meet the Division 50 ‘in Australia’ condition to obtain income tax exempt 
status: 

 registered charities 

 scientific institutions 

 public educational institutions 

 public hospitals and hospitals carried on by a society or association 

 societies, associations or clubs established for the encouragement of science 

 societies, associations or clubs established for community service purposes 

 societies, associations or clubs established for the encouragement of animal racing, art, a game or 

sport, literature or music, and 

 societies, associations or clubs established for musical purposes 

The Commissioner’s view is that an entity has a physical presence in a place where it conducts its range of 
physical operations. However, mere ownership of property in Australia, or the conduct of some operations by 
agents would not satisfy the first limb, being the physical presence in Australia condition.  

An entity that has a physical presence in Australia must also, to that extent, incur its expenditure and pursue its 
objectives principally in Australia. Principally means more than 50%.  

Interestingly, the Commissioner’s view is that the test does not apply for a particular income year, but rather, 
whether ‘as a matter of ordinary language it would be reasonable to describe the entity as being the type of entity 
that incurs its expenditure principally in Australia’ which is a ‘question of characterisation’. Evidence of current 
activities of an entity and annual expenditure will be given considerable weight. 

Expenditure not only includes money liable to be paid, but also includes distribution of gifts or grants that the 
entity has received. 

The Commissioner provides the following example in the Draft Ruling: 

Example 10 - principally in Australia 

89. Prior to its destruction in an accident in 20X3, the observatory operated by the Hilltop Astronomy 
Association (HAA) had been a nationally popular venue used to teach groups of Australian schoolchildren 
about the universe. 

90. The HAA's committee of management formulate a plan to rebuild and extend the facilities. Funds of 
$3 million will be accumulated in the two years prior to the commencement of reconstruction activities in 
20X6. During this period, the expenditure of the HAA in Australia is limited to the initial costs of building 
design, office administration and the maintenance of an interactive educational website. The amount of 
Australian expenditure is marginally less than the ongoing contribution that the HAA makes to school 
training programs in three South Pacific Island nations. The total of expenditure in each of the years is 
approximately $400,000. 

91. In the 20X4 and 20X5 income years, less than 50% of the actual expenditure of the HAA is incurred 
in Australia. However, it is necessary to consider whether HAA remains the type of association which can 
be characterised as incurring its expenditure principally in Australia. In this regard, it is relevant to 
consider the history of the association and the current planning for the reconstruction of the observatory. 
Based on the whole of the facts, the HAA has not at any time ceased to be an entity that incurs its 
expenditure and pursues its objectives principally in Australia. The HAA at all times satisfies the Division 
50 in Australia condition. 

Disregarded Amounts 

In determining whether an entity incurs expenditure and pursues its objectives principally in Australia, any 
distributions that the entity makes out of gifts or government grants that it has received is disregarded. 
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The Commissioner considers that gifts in the context of disregarded amounts is different to the meaning of gifts 
for deduction purposes, and include receipts from fundraising by raffles, dinners, auctions, jumble sales and the 
like, but do not include receipts from commercial activities or contracts for services. 

The Commissioner provides the following example in the Draft Ruling: 

Example A2 - application of the administrative treatment for tracing of gifts and government grants 

103. The Vandalay Association is a performing arts company established for the promotion of art that 
meets the description of exempt entity in item 9.1 of the table in section 50-45. 

104. The Vandalay Association's receipts (income) in the 20X1 income year are $150,000. This is 
sourced from income from investments of $25,000, income from performance fees of $50,000 and gifts 
received of $75,000. There are no conditions placed on any gifts limiting their use in Australia. 

105. In the 20X1 income year, the Vandalay Association incurred expenditure of $87,000 overseas for a 
tour to Asia. Of the remaining receipts, $10,000 is held in reserve and the other $53,000 is spent on 
organising performances in Australia. 

106. The Vandalay Association treats the gift as expended wholly on the tour to Asia, and concludes that 
relevant expenditure is incurred in the 20X1 year to the extent of $12,000 overseas ($87,000 less 
$75,000) and $53,000 in Australia. 

107. The Commissioner will not apply resources to take compliance action to test the correctness of this 
treatment. 

Refund of franking credits condition 

The Commissioner considers that this condition has the same meaning as for the Division 50 in Australia 
condition. 

COMMENT – Prior to the draft ruling, it was not clear whether 'distributions' out of gifts or government 

grants, in the context of disregarded amounts, were restricted to gifts of money or funding made by the income 
tax exempt entity. The example in the draft ruling suggests the Commissioner's view of a distribution out of gifts 
or government grants also includes expenditure of money, and not a mere gift. 

ATO reference Draft Taxation Ruling TR 2018/D1 
w https://www.ato.gov.au/law/view/view.htm?docid=%22DTR%2FTR2018D1%2FNAT%2FATO%2F00001%22 

3.2 Revenue Ruling DUT 012 Version 2 – evidence of value 

Revenue NSW have released version 2 of Revenue Ruling No. DUT 012 (Version 2), which deals with the 
circumstances where a person liable for duty is required to provide evidence of value to verify the adequacy of 
consideration provided in a dutiable transaction.  

Version 2 has added a number of additional circumstances in which the Chief Commissioner may require 
evidence of value to verify the adequacy of consideration. These circumstances include where: 

1. there is no consideration for the transaction; or 
2. the consideration is non-monetary in nature; or 
3. the parties to the transaction are related or associated persons, or there is evidence of a broader 

relationship between the parties or their associates; or 
4. in the case of an agreement for sale, there is no selling agent; or 
5. the same legal or professional firms are acting for both parties; or 
6. the transaction relates to fractional interests in property; or 
7. the Chief Commissioner is not satisfied that the consideration is an adequate indication of the 

unencumbered value of the property (for example, where the consideration appears low for the type of 
property being sold). 
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Version 2 clarifies that where there is monetary consideration for a transaction between unrelated parties, 
evidence will only be required if there is some indication that the consideration is less than the unencumbered 
value of the property.  

Version 2 also notes that in assessing whether or not parties are dealing at arm’s length, any relationship 
between the parties, as well as their associates, are relevant. Version 1 of the ruling did not mention associates of 
the parties.  

Version 2 provides the following examples where the Chief Commissioner may still require evidence of value, 
even though there is no relationship between the parties to the transaction:   

1. the consideration for a transaction appears to have been apportioned between dutiable property and 
other property in an attempt to minimise the duty payable; 

2. consideration appears to have been set for income tax planning or accounting reasons and does not 
reflect the unencumbered value of the assets; or 

3. uncommercial or unusual terms are evident in the transaction.  

Version 1 of the ruling required that a valuation be performed by a 'registered real estate valuer' as defined in the 
Valuers Registration Act 1975. Version 2, on the other hand, makes it sufficient for any 'suitably qualified person' 
to perform the valuation.  

In relation to evidence of value of partnership interests, Version 2 provides that where a land-related asset (being 
land in NSW, transferable floor space, a land use entitlement or an interest in an item of dutiable property) and ad 
valorem duty is payable on the transfer of that land-related asset, the dutiable value of the partnership interest is 
to be reduced by the dutiable value of that land-related asset.  

OSR reference Revenue Ruling No. DUT 012 
w_https://www.revenue.nsw.gov.au/info/legislation/rulings/duties/dut012v2?utm_source=tas&utm_medium=oss&
utm_campaign=201807_rr_dut012v2  
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4 ATO and other materials 

4.1 Penalty Relief 

The ATO have published commentary on their website outlining the circumstances in which they will provide relief 
from penalties during an audit of an income tax return or a BAS. Where the eligibility criteria are satisfied, the 
ATO state that they will automatically provide penalty relief.  

The website provides that where the ATO finds an inadvertent error in a tax return or activity statement, they will 
make the taxpayer aware of the error and provide penalty relief, provided that the following conditions are 
satisfied:  

1. the error was either:  
(a) due to a failure to take reasonable care; or  
(b) taking a position on income tax that is not reasonably arguable;  

2. the entity or taxpayer is an entity eligible individual (excluding wealthy individuals, their businesses and 
their associates), small business, SMSF, strata title body, not-for-profit, or co-operative, with a turnover of 
less than $10 million;  

3. the entity or taxpayer satisfies the small business eligibility criteria – this only appears to be a requirement 
of small businesses, rather than of SMSFs and other entities; and 

4. the entity or taxpayer has not in the past 3 years had penalty relief applied, been penalised for reckless or 
intentional disregard of the law, evaded tax or committed fraud, been involved in the control or 
management of another entity which has evaded tax, or incurred debts without the intention of being able 
to pay.  

The ATO also state that the penalty relief will not apply to penalties in relation to FBT or superannuation 
guarantee. 

w https://www.ato.gov.au/General/Interest-and-penalties/Penalties/Penalty-relief/  

4.2 The lower company tax rate 

ATO guidance released in June 2018 confirm that the ATO expect companies to follow the current law when 
lodging 2018 returns. The proposed changes affecting the eligibility for the lower company tax rate have not yet 
passed. As a result, a tax rate of 27.5% will apply to 'base rate entities' and 30% for companies that are not 'base 
rate entities'.  

A company is a 'base rate entity' for the financial year ended 30 June 2018 if it carries on a business and had an 
aggregated turnover of less than $25 million. The ‘base rate entity passive income’ test is not currently law. 

w https://www.ato.gov.au/Tax-professionals/Newsroom/Income-tax/The-lower-company-tax-rate/ 

4.3 Annual vacancy fee for foreign owners 

As part of its housing affordability plan, the Australian government introduced an annual vacancy fee payable by 
foreign owners of residential dwellings that were not 'residentially occupied or rented out' for more than 183 days 
in a 'vacancy year'. The ATO has published guidance on its website concerning the operation of the annual 
vacancy fee. 

A 'vacancy year' is a successive period of 12 months starting on the occupation day, being the first day the owner 
has the right to occupy the dwelling.  

A dwelling will be considered to be 'residentially occupied or rented out' if: 

1. the owner or a relative of the owner genuinely occupied the dwelling;  
2. the dwelling was genuinely occupied as a residence subject to a lease or license with minimum terms of 

30 days; or  
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3. the dwelling was made genuinely available as a residence on the rental market (with minimum terms of 30 
days), which requires that the dwelling was made available to the rental market, advertised publicly and 
available at a market rent.  

The 183 days can be made up of multiple periods of at least 30 days through the vacancy year.  

The Commissioner can require a taxpayer to provide supporting evidence that a dwelling was residentially 
occupied or rented.  

Vacancy Fee Returns 

To implement this measure, foreign owners of residential dwellings must lodge a Vacancy Fee Return (VFR) 
within 30 days of the end of each 'Vacancy Year' if they:  

1. made a foreign investment application for residential property after 7:30pm AEST on 9 May 2017; or  
2. purchased the residential dwelling under a 'New Dwelling Exemption Certificate' that a developer applied 

for after 7:30pm on 9 May 2017.  

Owners must lodge a VFR even if the dwelling has been occupied or made available for rent. This obligation 
remains until the dwelling is sold, legally transferred, or the owner ceases to be a foreign person. Joint tenants 
that own property only need to lodge one VFR for the property, but tenants in common must all separately lodge 
a VFR.  

Foreign owners of vacant land to not have to lodge the CFR until a dwelling has been constructed.  

Exemptions 

Where the owner can prove that for at least 183 days in a vacancy year, the dwelling was incapable of being 
occupied as a residence, the owner will not be liable to pay the vacancy fee. This can be for one of the following 
reasons:  

1. the dwelling is damaged, unsafe or otherwise unsuitable to be occupied; 
2. the dwelling is undergoing substantial repairs or renovations;  
3. occupation of the dwelling as a residence is prohibited or legally restricted, by an order of a court or 

tribunal or a law of the Commonwealth, state or territory; or  
4. a person (who may or may not be the foreign person) who ordinarily occupies the dwelling was absent 

from the dwelling due to receiving long-term, in-patient, medical or residential care.  

Even where the exemption applies, the owner must nonetheless lodge a VFR.  

w https://www.ato.gov.au/General/Foreign-investment-in-Australia/Annual-vacancy-fee/ 

4.4 How to complete your annual vacancy fee return 

The ATO has released guidance on how to complete and lodge the annual Vacancy Fee Return (VFR). 

Before lodging, a taxpayer must be registered on the Land and Water Register. 

The ATO guidance can be found at the link below. 

w https://www.ato.gov.au/Forms/How-to-complete-your-annual-vacancy-fee-return/ 

4.5 Refund of excess GST – approved form 

Where a supplier remits an amount for GST to the ATO for a supply and it turns out that no GST was payable, the 
supplier is generally only entitled to a refund where they have paid back the excess GST to the recipient of the 
supply.  
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However, the ATO has the discretion to allow a refund of excess GST under section 142-15 of the GST Act 
despite the excess GST not having been paid back to the recipient of the supply. 

The ATO has published an approved form to make an application to the ATO requesting that it exercise the 
discretion to allow a refund of excess GST.  

w https://www.ato.gov.au/Forms/Refund-of-excess-GST---approved-form/ 

4.6 Not-For-Profit 2018 Guidelines 

In July 2018 the ATO issued a guide for taxable NFP entities, ‘Guide to company tax return for not-for-profit 
organisations 2018’. These are typically clubs and associations that are carrying on a commercial enterprise but 
that do not distribute profits to members. 
  
The guide is expressed not to apply to partnerships or strata bodies corporate amongst other entity types. 
  
A NFP company must lodge a return for the 2017/18 year if its taxable income exceeds $416. 
  
Mutual receipts are not regarded as income. 
  
The guide identifies some common errors: 

 
 Writing unapproved end dates for the financial year end - for example schools may operate on a calendar 

year, but need to request written approval from the Commissioner for a Substituted Accounting Period or 
SAP. 

 An inappropriate industry code  - which could result in an audit if financial performance varies from 
benchmarks, or receiving unwanted unsolicited additional information from the ATO relating to the wrong 
industry code. 

 Incorrect company status - most NFP companies will be D3 Non-profit but some may be D10 Public, or if 
consolidated Z1 Consolidated head company. 

 Showing incorrect amounts or using incorrect labels in the calculation of profit and loss - the ATO suggest 
taking extra care with mutual receipts and expenses (which are included in the profit and loss component 
of the return and then adjusted under item 7), fringe benefit employee contributions and depreciation. 

 The item 7 reconciliation where: 
o Non-deductible expenses are treated as deductible to follow the accounting treatment. 
o Mutual expenses are wrongly included. 
o Depreciation is incorrectly calculated. 
o Mutual receipts are wrongly included as exempt income rather than being reported as other non-

assessable income is wrongly included as assessable income (at label Q). 
 Licensed clubs showing an incorrect percentage of non-member income – the ATO note that including an 

incorrect percentage could lead to you being inappropriately selected for audit. 

w https://www.ato.gov.au/Non-profit/Statements-and-returns/In-detail/Guide-to-company-tax-return-for-not-for-
profit-organisations/Guide-to-company-tax-return-for-NFPs-2018/  

4.7 Practice note on foreign surcharges and discretionary trust   

The Chief Commissioner of State Revenue in NSW issued practice note No. CPN 004 on 5 July 2018 to provide 
guidance on how the Chief Commissioner will treat amendments made to a discretionary trust deed (for the 
purposes of the foreign persons surcharge) that are not expressed to be irrevocable.  The need for amendments 
to made irrevocable was originally discussed in Revenue Ruling G010 issued on 13 September 2017.   

Since the foreign person duty and land tax surcharges were introduced in June 2016 trust deeds for trusts holding 
residential property have often been amended to prevent foreign persons (as defined) from benefitting under the 
trust, to prevent the foreign persons surcharges from applying.  Some amendments have been expressed by 
practitioners to be irrevocable, whilst others have not. 

http://www.bwslawyers.com.au/
https://www.ato.gov.au/Forms/Refund-of-excess-GST---approved-form/
https://www.ato.gov.au/Non-profit/Statements-and-returns/In-detail/Guide-to-company-tax-return-for-not-for-profit-organisations/Guide-to-company-tax-return-for-NFPs-2018/
https://www.ato.gov.au/Non-profit/Statements-and-returns/In-detail/Guide-to-company-tax-return-for-not-for-profit-organisations/Guide-to-company-tax-return-for-NFPs-2018/
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The practice note provides that the Chief Commissioner will accept the amendments made to a trust deed that do 
not have the irrevocable clause if: 

 the amendments were made prior the date the ruling was posted on the OSR website (19 September 
2017); and  

 the dutiable transaction occurs on or before 31 December 2018 and for surcharge land tax for the 2018 
land tax year.   

COMMENT – in practice the Chief Commissioner’s position will require that any deed amendments done 

prior to 19 September 2017 will need to be expressed to be irrevocable by 31 December 2018 to be effective for 
land tax surcharge assessments for the 2019 year.  

w 
https://www.revenue.nsw.gov.au/info/legislation/notes/surcharge/cpn004?utm_source=tas&utm_medium=oss&ut
m_campaign=201807_cpn004 

4.8 Downsizer Superannuation Contribution 

From 1 July 2018, people aged 65 or older may be eligible to make a superannuation contribution of up to 
$300,000 to a complying superannuation fund, from the proceeds of sale of their principal residence which they 
have been held for 10 years or more. The contribution does not count towards the contribution caps. 

For a couple, they can elect to make a contribution of up to $600,000. 

The downsizer contribution is not subject to the total superannuation balance restriction, but will count towards an 
individual’s transfer balance cap if an amount is transferred into retirement phase.  The transfer balance cap is 
currently set at $1.6 million.  

Downsizer contributions are not tax deductible and will count towards the age pension tests.  

To be eligible for the downsizer contribution: 

1. the contract of sale must be entered into after 1 July 2018; 
2. the home must be owned by the individual and the individual’s spouse for a period of at least 10 years 

(note that there are some events that can extend this period);  
3. the home must be in Australia and must not be a caravan, houseboat or other mobile home; 
4. any capital gain or loss from the sale of the home must be eligible for full or partial exemption under the 

CGT main residence exemption (or would have been if it was subject to CGT – i.e. the contribution can 
be made from the proceeds of a pre-CGT property that meets the tests otherwise to access the main 
residence exemption); 

5. the contribution is from the proceeds of sale of the home; and 
6. the individual must be 65 or above when the downsizer contribution is made.  

The downsizer contribution must be made within 90 days from receiving the proceeds of sale, unless an 
extension is provided by the Commissioner. An individual must submit a downsizer contribution into super form to 
their superannuation fund on or before the time of making the downsizer contribution. 

The downsizer contribution is only available for the sale of one home, however an individual may make multiple 
contributions from the proceeds of sale of one home. 

w https://www.ato.gov.au/Individuals/Super/Super-housing-measures/Downsizing-contributions-into-
superannuation/  

4.9 5 most common mistakes 

The ATO published a document on their website in June setting out what they consider to be the 5 most common 
mistakes made in returns. 

http://www.bwslawyers.com.au/
https://www.revenue.nsw.gov.au/info/legislation/notes/surcharge/cpn004?utm_source=tas&utm_medium=oss&utm_campaign=201807_cpn004
https://www.revenue.nsw.gov.au/info/legislation/notes/surcharge/cpn004?utm_source=tas&utm_medium=oss&utm_campaign=201807_cpn004
https://www.ato.gov.au/Individuals/Super/Super-housing-measures/Downsizing-contributions-into-superannuation/
https://www.ato.gov.au/Individuals/Super/Super-housing-measures/Downsizing-contributions-into-superannuation/


Monthly tax training – July 2018 

 

 
 
Brown Wright Stein Lawyers © 2018 page 31 

1. Leaving out some of their income 

Some taxpayers might forget to declare income from temp jobs, cash jobs, capital gains on cryptocurrency or 
money earned from the sharing economy.  

2. Claiming deductions for personal expenses 

For work-related expenses, an individual must have spent the money and not have been reimbursed, it must be 
directly related to earning the individual's income, and the individual must have a record to prove the expense 
was incurred.   

3. Forgetting to keep receipts or records 

An individual must have evidence to prove the claim for deduction and must typically keep any documents 
relevant to the individual's tax affairs for a period of five years.  

4. Claiming something they never paid for 

Individuals might claim as a standard deduction expenses that they never paid for. ATO has indicated they have 
invested in data matching to catch this behaviour – for instance by matching your occupation code and looking at 
your claims as compared to others – and also indicate they may contact employers to check on whether 
deductions are for amounts actually incurred in relation to a person’s employment, for instance by checking 
whether uniforms are worn in the business. 

5. Claiming personal expenses for rental properties  

Another common mistake are individual either claiming deductions for times when they are using their property 
for a private purpose or are claiming interest on loans used to buy personal assets like a car or boat. 

For rental properties, a person can only claim a deduction for times when the property is rented or genuinely 
available for rent. The owner must have made efforts to advertise the property for rent, it must be in a location 
and condition that is will mean someone will want to rent it, the asking rental price must be in line with market 
rates, and potential tenants must be accepted unless there is good reason not to. 

w https://www.ato.gov.au/Media-centre/Media-releases/ATO-guide-to-the-5-most-common-Tax-Time-mistakes/  
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