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1 Cases 

1.1 Radiology Partners – aggregation of transactions 

Facts 

Radiology Partners Pty Ltd as trustee for the Radiology Partners Unit Trust (Trust) held dutiable property 
(including land and plant and equipment fixtures) with a total value of $2,016,031. The dutiable property was used 
both before and after the relevant transactions to conduct a business of leasing properties to Imaging 
Queensland Group Pty Ltd or its subsidiaries (collectively, Imaging Group). The Imaging Group provided 
radiology and medical imaging services from the real property owned by the Trust. 

The Trust had six unitholders (the Original Unitholders), each being a family trust. 

On 15 May 2015, the trustee held a meeting of the six unitholders, the purpose of which was to approve a 
restructure of the Trust whereby the six existing unitholders would each be replaced by their own SMSF and three 
new unitholders (each being SMSFs) (the New Unitholders) would be admitted. This was achieved by the 
trustee of the Trust redeeming all of the existing units and allotting new units in the Trust. The trustee submitted 
that the purpose of the transaction was for each Original Unitholder to hold their units in the Trust through a 
SMSF rather a family trust, thereby improving their individual tax positions.  

The restructure was subject to a resolution of the Original Unitholders being passed, and was effected by a single 
resolution of the trustee of the Trust. On the same day, six notices of redemption of units and nine applications for 
units were signed by the Original Unitholders and the New Unitholders, thereby giving effect to the arrangement.  

Section 30 of the Duties Act 2001 (Qld) provides that for ‘dutiable transactions that together form, evidence, give 
effect to or arise from what is, substantially one arrangement’ the dutiable transactions are to be aggregated and 
treated as a single dutiable transaction. In reviewing the transactions, the Commissioner of State Revenue of 
Queensland: 

1. aggregated the six notices of redemption of units and issued an assessment for transfer duty on the basis 
of section 30 of the Duties Act 2001 (Qld) applying to the transactions (as trust surrenders); and 

2. aggregated the nine applications for units and issued a separate assessment for transfer duty also on the 
basis that section 30 of the Duties Act applied to the transactions (as trust acquisitions).  

The trustee objected to the assessments on the basis that the redemptions and acquisitions should not be 
aggregated because: 

1. each acquisition was effected under a separate trust instrument, being a unit application form;  
2. each surrender was effected under a separate trust instrument, being a request for redemption of units; 
3. the acquisitions and surrenders were not conditional upon the entry into or completion of any other 

transactions; 
4. the six family trusts (Original Unitholders) were related to the six corresponding SMSFs (New Unitholders) 

and each individual family trust and SMSF was not related to the other 5 family trusts and SMSFs; and 
5. the transactions for the redemption of units for family trusts and issue of units for SMSFs were 

independent except for the transactions involving the six family trusts and their corresponding SMSFs. 

The trustee's objection was disallowed and the trustee appealed against that objection decision to the Supreme 
Court of Queensland submitting that the transactions did not amount to ‘substantially one arrangement’ under 
section 30 of the Duties Act because: 

1. the transactions were in substance several independent transactions masquerading as one;  
2. in determining whether a series of transactions form ‘substantially one arrangement’ the relationship 

between the transactions must be ‘integral and not a fortuitous one’. The trustee submitted the 
relationship between the transactions were merely fortuitous; or  

3. section 30 of the Duties Act should not apply where despite ‘many common factors, the actual entry into 
the transactions is not subject to commonalty’ and there is no common purpose. In this case there was no 
common purpose as each transactions was undertaken independently.  
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The Commissioner argued that the redemptions and acquisitions formed part of an arrangement to restructure 
the Trust. The restructure was intended to indirectly transfer units from corporate or natural persons to SMSFs 
associated with those persons and to introduce into the Trust 3 new unitholders who did not, before the 
redemption, have any indirect interest in the Original Unitholders. The Commissioner noted the trustee did not 
provide evidence as to how the 3 new unitholders who did not have any indirect interest in the Original Unitholder 
came to purchase their units in the Trust. The natural inference is the 3 new unitholders had entered into an 
agreement with the 6 Original Unitholders to jointly carry on the business of the Trust.  

Issue 

Whether the six unit redemptions and the nine unit acquisitions constituted substantially one arrangement under 
section 30 of the Duties Act. 

Decision 

The Court concluded that the transactions enlivened section 30 of the Duties Act, noting the overarching purpose 
was to restructure the unitholders of the Trust to expand the total number of unitholders, which together formed, 
evidenced, gave effect to, or arose from, what was substantially one arrangement. The Court found that although 
the redemptions and acquisitions were not conditional upon each other, the matters went beyond mere 
coincidence, which shows an ‘integral and not merely fortuitous’ relationship between the redemptions and 
acquisitions.  

The Court observed that for section 30 of the Duties Act to apply, there must be 'some unifying factor' which may 
be: 

1. a unity of purpose between the objective of either (or both) the transferor(s) or the transferee(s); or  
2. some other relationship, connection or interdependence between the transactions. 

The Court found that the fact that the restructure was effected by a single resolution of the trustee of the Trust 
reflects a unity of purpose. The Court noted that the minutes of the meeting of the Original Unitholders consenting 
to the redemption of the existing units and approving the issue of the new units showed some essential unity 
amongst the transactions, as they specified the desired outcomes for the Trust and listed all the transactions to 
be executed, were subject to a resolution of the Original Unitholders having passed, were executed on the same 
day and were effected to facilitate issues of units to SMSFs due to restrictions in the Superannuation Industry 
(Supervision) Act 1993 (Cth). 

The Court also observed that it is not necessary for there to be a tax avoidance purpose for an arrangement to be 
captured by section 30 of the Duties Act and that the section is not limited to what might be called 'transaction 
splitting'. 

TRAP – the aggregation provisions in the Duties Act 1997 (NSW) that apply to aggregate interests acquired in 
a landholder could apply in similar circumstances with those provisions aggregating interests acquired ‘under 
acquisitions that form, evidence, give effect to or arise from what is substantially one arrangement between the 
acquirers’. These aggregation provisions could result in landholder duty being payable where there is otherwise 
an acquisition by unrelated parties. 

Citation Radiology Partners Pty Ltd ACN 165 655 883 as Trustee for the Radiology Partners Unit Trust v 
Commissioner of State Revenue (Qld) [2019] QSC 192 (Wilson J, Brisbane) 
w http://classic.austlii.edu.au/au/cases/qld/QSC/2019/192.html 

1.2 Burton – Double Tax Agreement and FITOs   

Facts 

Craig Burton was an Australian resident who had capital gains from his investments in the United States of 
America. Both the US and Australia allow concessions on capital gains made on long-term investments but the 
methods by which this is achieved are different in each country.  
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In the US, the entire gain is subject to US tax but taxed at a concessional rate of 15%. Mr Burton paid the US 
concessional tax on the whole capital gain.  

In Australia, only half of the gain was  included in the calculation of Mr Burton's assessable income for the 
relevant year, due to the operation of the CGT general discount, but is taxed at his normal marginal rate.  

Mr Burton claimed a Foreign Income Tax Offset (FITO) under s 770-10 of the ITAA97 and/or a foreign tax credit 
pursuant to Article 22(2) of the Double Tax Agreement between US and Australia (DTA) for the full amount of US 
tax paid.  

Under the FITO rules, a taxpayer can claim a credit or offset for foreign income tax paid in respect of the amount 
included in the taxpayer's assessable income for the year. The Commissioner denied the full FITO and amended 
Mr Burton's assessments to allow a tax offset for half of the US tax paid. The Commissioner contended that Mr 
Burton was only entitled to a FITO for half of the US tax paid as only half of the capital gain was included in Mr 
Burton's Australian assessable income. 

Mr Burton objected to the amended assessment on the basis that he was entitled to a tax offset on the whole of 
the US tax which he paid. Mr Burton argued that under Article 22(2) of the DTA, he was entitled to receive a 
credit for the full amount of US tax paid as both US and Australian tax were payable in respect of the same gain.  

Article 22(2) of the DTA requires Australia to allow as a credit against Australian tax in respect of the US tax paid 
‘in respect of income derived from sources in the United States’. 

The Commissioner denied the objection on the basis that there was no inconsistency between Article 22(2) and 
the FITO rules.  

Mr Burton appealed against the objection decision to the Federal Court of Australia.  

The primary judge agreed with the Commissioner and dismissed Burton's appeal, finding that section 770-10 of 
the ITAA97 only allowed a FITO to the extent that the income that was subject to foreign tax was included in a 
person's assessable income. As the capital gain from the sale of the shares was reduced by 50%, only half of the 
capital gain was included in Mr Burton's assessable income.  

Mr Burton appealed to the Full Federal Court and argued that the primary judge erred in his interpretation of 
section 770-10 of the ITAA97. Alternatively, Burton submitted that the primary judge had erred in his 
interpretation of Article 22(2) of the DTA and Article 22(2) should apply to the whole of the gain taxed in the 
United States.  

Issue 

1. Whether 770-10 provides that a person will only receive a FITO for 50% of foreign tax paid in respect of a 
capital gain that is reduced by 50% under the CGT general discount.  

2. Under Article 22(2) of the DTA, whether the gain ‘in respect of’ which tax is paid refers to the whole of the 
gain taxed in the United States or the discounted gain taxed in Australia.  

Decision  

On a 2-1 majority basis, the Federal Court disallowed Mr Burton's appeal.  

Application of section 770-10 

The Court agreed with the primary judge's interpretation of section 770-10 of the ITAA97 as this was the ordinary 
and natural meaning of the words. The majority of the Court noted that under the FITO rules, a FITO is available 
where foreign tax was paid ‘in respect of an amount that is all or part of an amount included in [his] assessable 
income for the year.’  In Mr Burton's case, only 50% of the gain was included in his assessable income and 
therefore Mr Burton is only entitled to a FITO in relation to the US tax paid.  
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Application of DTA 

The majority of the Court disagreed with Mr Burton's argument that the primary judge had erred in his 
interpretation of Article 22(2) of the DTA, which should apply to the whole of the gain taxed in the US. The 
majority of the Court found that the word 'income' must bear a nexus, expressed by the words 'in respect of', with 
the US tax paid and Australian tax payable. Therefore, the starting point in applying Article 22(2) is to identify 
what income Australia taxes. As the Australian tax is only in relation to the net gain that is included in his 
assessable income, Mr Burton is only entitled to a credit for 50% of the gain under Article 22(2) of the DTA.   

In respect of the interpretation of Article 22(2) of the DTA, the majority held that: 

1. the word 'income' is to be constructed with regard to domestic legislation;  
2. Article 22(2) is consistent with the FITO rules; and  
3. the application of the DTA would have resulted in the same outcome.  

The dissenting judge, Logan J, commented that the primary judge focused too heavily on the FITO rules rather 
than Article 22(2) of the DTA. Logan J was of the view that the meaning of Article 22(2) confers paramountcy and 
should be applied before domestic law.  In his Honours view, there is no need to apply the FITO rules if Mr Burton 
was entitled to a credit under Article 22(2) of the DTA. Logan J was of the view that the primary judge had erred 
in his understanding of the words 'in respect of' in the context of the DTA. The word 'income' in Article 22(2) 
includes 'a gain' and in the view of Logan J, the expression of the words 'in respect of' means that tax is payable 
in respect of the whole of the gain derived from a source in the US, and not, as the Commissioner contended, an 
apportioned amount limited by Australian tax law. Logan J held that Mr Burton's appeal should be allowed.  

Citation Burton v Commissioner of Taxation [2019] FCAFC 141 (Logan J, Steward and Jackson JJ, Brisbane) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCAFC//2019/141.html 

1.3 Biswas – Medicare levy calculated on lump sum payment of arrears 

Facts 

Mr Biswas arrived in Australia in March 2010.  

Mr Biswas was employed by a 7-Eleven franchisee at least from 1 July 2011, and was underpaid over a number 
of years. After an investigation following Senate and Fairwork Ombudsmen enquiries, the franchisee was 
required to repay its employees for the underpaid work.  

As a result, in the 2017 tax year Mr Biswas received a lump sum of $61,985 in payment of the arrears of his 
underpaid wages. A portion of this sum totalling $34,257 was withheld as PAYG. 

For much of the period Mr Biswas was underpaid, he was exempt from the Medicare levy. Mr Biswas was no 
longer exempt on and from 1 July 2016.  

Mr Biswas included the lump sum as part of his assessable income in the 2017 tax year. The fact that the lump 
sum was assessable income was not in dispute. As part of his tax return, Mr Biswas set out the following notation 
as part of the Additional Information Schedule: 

‘The lump sum of $61,85 relates to the 2014 to 2016 tax years as follows: 2014 tax year - $44,581; 2015 
tax year - $14,934; 2016 tax year - $2,470’ 

An assessment was issued on 7 November 2017. Pursuant to this original assessment, Mr Biswas' taxable 
income was $119,903, with a tax liability of $31,996 and Medicare levy of $2,398. This assessment was 
consistent with the tax return lodged by Mr Biswas. 

On 25 January 2018, Mr Biswas amended his tax return, maintaining that the lump sum was assessable income 
for the 2017 tax year, but seeking a lump sum arrears tax rebate under section 159ZRA, Subdivision AB of 
Division 17 of the ITAA36. Under this section, where income qualifies, a taxpayer is entitled to claim a rebate of 
tax for a lump sum paid in that tax year in respect of earnings accrued in previous tax years. The purpose of the 
rebate is to address the problem of additional tax being payable in the year of receipt of the lump sum arrears, 
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which would not have been payable if the lump sum was taxed in the years in which it accrued. The rebate is, 
generally, calculated as the difference between the extra amount of tax payable in the year of receipt because of 
the lump sum, and the amount of tax that would have been payable if the lump sum had been taxed as it accrued, 
although there are exceptions where the arrears period goes beyond 2 years. 

Mr Biswas qualified for the rebate. An amended assessment was issued on 4 May 2018 where his taxable 
income remained as $119,903.00, his tax liability remained at $31,996 and his Medicare levy remained at $2,398. 
However Mr Biswas was allowed a non-refundable tax offset of $1,481. The only difference in the amended 
assessment from the original assessment was that the assessed tax payable was reduced from $31,996 to 
$30,515.  

Mr Biswas lodged an objection on 5 June 2018 to his 2017 amended assessment on the basis that the Medicare 
levy was excessive as it was calculated on the lump sum of which a significant portion related to a period when 
Mr Biswas was exempt from the levy. The objection was disallowed.  

Mr Biswas commenced proceedings in the Administrative Appeals Tribunal appealing the objection decision.  

Issue 

Whether the assessment of the Medicare levy was excessive or incorrect. 

Decision 

The Tribunal noted that the purpose of the rebate under section 159ZRA of the ITAA36 is to address the 
disadvantage to the taxpayer of a lump sum payment attracting more tax in the year of receipt than would have 
been payable if the underlying payments had been taxed in the years in which they had accrued. The operation of 
the section does not alter the taxable income, but rather provides an offset against the tax assessed on that 
taxable income.  

The Tribunal acknowledged that the application of the law led to an unfair result for Mr Biswas who would 
otherwise have been exempt from paying the Medicare levy in years in which part of the lump sum arrears 
accrued. The Tribunal noted that a similar unfair result had been recognised and addressed where there is a 
Medicare levy surcharge, under Subdivision 61-L of the ITAA97 which provides for an additional offset similar to 
the rebate provided by section 159ZRA of ITAA36.  

Subdivision 61-L was implemented because Parliament recognised that the surcharge may be unfairly calculated 
by receiving a lump sum payment in arrears. Unfortunately for Mr Biswas, subdivision 61-L does not apply to the 
standard Medicare levy. 

The Tribunal recognised the unfairness of the situation and expressed sympathy to Mr Biswas, however Mr 
Biswas failed to demonstrate that the assessment of the Medicare levy was excessive or otherwise incorrect. 
Based on the legislation, the Tribunal held that the Medicare levy was calculated correctly, regardless of the 
unintentional consequences. The Tribunal was therefore bound to affirm the Commissioner's assessment.  

COMMENT – the lump sum in arrears offset only addresses the additional income tax payable by providing 
a tax offset. It does not result in the person's assessable income for the year of receipt of the lump sum being 
reduced. The increased assessable income may have wider implications, including for social security, the 
Division 293 surcharge and, as in this case, the Medicare levy surcharge.  

The rebate broadly only looks at the difference in tax that would have been payable over up to 3 years, the year 
prior to the year of receipt and the year prior to that (the ‘recent accrual years’) and puts all earlier amounts into a 
period described as the ‘distant accrual’ years.  Even though it may have been the case that there should have 
been no tax paid on the amounts from the distant accrual years, as the person may have been under the tax-free 
threshold, the notional tax for those year is calculated based on the tax paid on the amounts for the recent 
accrual years. 

Citation Biswas and Commissioner of Taxation [2019] AATA 2372 (SM Ehrlich QC, Melbourne) 
w http://classic.austlii.edu.au/au/cases/cth/AATA/2019/2372.html 
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1.4 Telgrove – Grouping of employers 

Facts 

In February 2016, Telgrove Pty Ltd applied for an exclusion order to exclude Telgrove from being grouped with 
the following group members:  

(a) Postville Pty Ltd (Postville);  
(b) CFS Hire Pty Ltd (CFS Hire); 
(c) Custom Forklift Sales Pty Ltd (CF Sales); 
(d) Gnurhan B Pty Ltd as trustee for the Nahrung Family Trust (Nahrung Trust); and 
(e) Blue Ibis Pty Ltd as trustee for CFS Discretionary Trust (CFS Trust). 

The relationships between the group members is set out below:  

 

 

 

 

 

 

 

 

 

 

The members of the payroll tax group carried on the following businesses:  

1. Telgrove carried on a business of hiring out machinery to the earthmoving sector of the construction 
industry, primarily on a wet hire basis (being the hire of machinery with experienced staff and fuel); 

2. CFS Hire carried on a business of hiring out machinery on a dry hire basis (being the hire of machinery 
without staff and fuel); 

3. Postville carried on a business of selling and servicing construction equipment, and held an exclusive 
right to sell & service the Kubota brand of machinery in Queensland; 

4. CF Sales carries on a business of selling forklifts; 
5. the Nahrung Trust carries on a business of investing in a range of enterprises (namely Telgrove, CFS 

Hire and Postville) from which it derives dividends; and 
6. the CFS Trust carries on a business of investing in CF Sales, from which it derives dividends.   

Section 74 of the Payroll Tax Act 1971 (Qld) relevantly provides that: 

(2)  The commissioner may make an exclusion order only if the commissioner is satisfied a business 
carried on by the person is carried on independently of, and is not connected with the carrying on 
of, a business carried on by any other member of the group. 

(3)  For deciding whether to make an exclusion order, the commissioner must have regard to: 
(a)       the nature and degree of ownership and control of the businesses carried on      
           by the person and the other members of the group; and 
(b)       the nature of the businesses; and 
(c)       any other matters the commissioner considers relevant. 
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On 5 July 2017 the Commissioner refused the exclusion order and revoked a previous degrouping decision 
between Telgrove and Postville.  

In August 2017, the Commissioner issued default assessment notices, assessing Telgrove and the other group 
members for payroll tax, penalty tax and unpaid tax interest for the 2011/12 to 2016/17 tax years on the basis of 
the entities being members of a payroll tax group.  

In October and November 2017, each of the group members lodged objections to the assessments, arguing that: 

1. they did not share resources or employees; 
2. their premises were located at least 5km from the businesses conducted by the other group members; 
3. they had separate day-to-day administration; and 
4. that despite the similar nature of the businesses, the members did not have group sales or purchases.  

In May 2018, the Commissioner disallowed the objections on 2 grounds.  

First, the Commissioner was not satisfied that Telgrove was not connected with the carrying on of the business by 
CFS Hire because of the common involvement of Mr Nahrung in the members of the group. In relation to 
Telgrove, Mr Nahrung was the sole director and 85% shareholder, he made strategic and final business 
decisions, and retained authority for certain transactions and payments. Mr Nahrung was one of 1 of 3 directors 
of Postville and had input where disagreements arose in Postville's day-to-day business decisions. Mr Nahrung 
was the sole director, shareholder and primary beneficiary in the 50% shareholder of Postville. Mr Nahrung was 
actively involved in the Nahrung Trust's day to day business operations and the Nahrung Trust was a 65% 
shareholder in CFS Hire. Mr Nahrung was 1 of 3 directors of CFS Hire and CF Sales. Mr Narung was also the 
primary beneficiary of the trust under which the 75% shareholder of CF Sales holds its shares.  

Second, the Commissioner was not satisfied that Telgrove's business was not connected with the carrying on of 
the business by the Nahrung Trust because there was a large loan resulting from an unpaid dividend from the 
Nahrung Trust to Telgrove, which represented a large proportion of Telgrove's liabilities. The Commissioner 
considered this a proportionally high loan.  

The Commissioner considered the factors above outweighed the absence of shared resources and 
administration, separate premises and no group sales or purchases amongst the members of the payroll group.  

In June 2018, Telgrove applied to the Queensland Civil & Administrative Tribunal for a review of the 
Commissioner's objection decision. Telgrove submitted that: 

1. the Commissioner had confused and merged Telgrove with Mr Nahrung on multiple occasions; 
2. it should be the businesses not the entities that are analysed; 
3. only substantial or material dependencies or connections should deny exclusion, rather than insignificant 

ones; 
4. the section 74 test involved ownership and control rather than ownership or control; 
5. if called upon, the payment of the unpaid dividends would not have placed Telgrove into financial 

difficulty; 
6. the extent of trade between Telgrove and the other businesses was not material; 
7. the new evidence before the Tribunal was more precise than the evidence before the Commissioner 

previously, due to Telgrove applying more significant resources to the payroll tax issue as the matter 
progressed. 

The Commissioner submitted that: 

1. the common directorship, shareholdings, ownership and actual management show common ownership 
and control. In particular, this includes Mr Nahrung's substantial involvement with all members of the 
payroll tax group, exercise of substantial control in the business of Telgrove, Postville and the Nahrung 
Trust;  

2. the unpaid dividends from Telgrove to the Nahrung Trust indicated a material connection and lack of 
independence between these entities;  

3. the quantum of purchases between members of the payroll tax group is material;  
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4. the business of the members of the payroll tax group are fairly similar, as they involve selling, repairing 
and hiring out equipment and machinery, in fairly close business locations, which suggests a lack of 
independence;  

5. care should be taken in relying on Mr Nahrung's evidence, as it was self-serving, evasive and inconsistent 
with other evidence.  

Issue 

Whether the Commissioner's decision to refuse the exclusion order should be upheld. 

Decision 

The Tribunal found that Telgrove should be degrouped from the other members of the payroll tax group as its 
business was carried on independently of, and not connected with the carrying on of the other group member's 
businesses. The Tribunal found that the factors favouring grouping were significantly outweighed by the factors 
favouring Telgrove's exclusion. 

Telgrove and Postville 

The Tribunal found that, other than sharing the same external accountant, there was no evidence of shared 
resources, facilities or services. Furthermore, despite the common directorship and ownership, the evidence 
showed that Mr Nahrung was a minority director and did not exercise management control of the business of 
Postville in a material or significant matter. There was also a lack of financial interdependence between the two 
businesses. 

The Tribunal agreed with the Commissioner that the quantity of parts purchased (as opposed to the proportion of 
sales) by Telgrove from Postville was significant and material, however, it agreed that the transactions were 
forced upon Telgrove because Postville had the exclusive right to sell Kubota equipment, being the leading mini-
excavator brand used in earthmoving required for Telgrove's business.  

Telgrove and CFS Hire  

The evidence showed that Mr Arndell had management control of CFS hire and Mr Nahrung did not play a 
significant role in day to day operations or management. Any equipment supplied between the businesses 
represented less than 1% of sales and expenses which the Tribunal deemed casual, irregular or occasional 
occurrences. The Tribunal differentiated between the two businesses, accepting that Telgrove was primarily 
involved in the provisions of services to the earthmoving sector (wet hire) and CFS Hire focused on dry hire 
(machinery only).  

Telgrove and CF Sales 

The Tribunal acknowledged the common majority beneficial ownership, however, again accepted that Mr 
Nahrung did not have a significant role in the day-to-day operations of CF Sales. The Tribunal also gave little 
weight to the shared external accountant and the evidence of Telgrove purchasing minor forklift parts from CF 
Sales.  

Telgrove and Nahrung Trust  

The Tribunal found that Mr Nahrung was the major primary beneficiary of both entities and had total management 
control of both entities. However, the evidence showed that day to day management of Telgrove rested with the 
general manager Mr Ledez, and that Mr Nahrung dedicated minimal time to the business. The success of 
Telgrove was attributed to the work of Mr Ledez. 

Furthermore, there were ‘no commercial transactions between the entities, with the declaration and subsequent 
payment of dividends reflecting the ownership structure and not reflecting commercial transactions.’  

The Tribunal disagreed with the Commissioner that the unpaid dividends from Telgrove to the Nahrung Trust 
comprised undocumented loans, instead characterising them as a debt created at the time of declaration. The 
Tribunal held that the payment of the dividend rested solely with the director of Telgrove, who is only under an 
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obligation to pay the dividend in a manner that is consistent with Telgrove being able to continue to pay its 
creditors (consistently with the Corporations Act, and the constitution of Telgrove). 

Telgrove and CFS Trust 

Although the entities had the same primary beneficiary and external accountant, the Tribunal found that the 
different shareholders, directors, persons exercising management, and lack of shares resources meant that the 
businesses were carried on independently.  

Citation Telgrove Pty Ltd t/as P & E Francis Plant Hire v Commissioner of State Revenue [2019] QCAT 199 
(Member Paratz, Brisbane) 
w https://archive.sclqld.org.au/qjudgment/2019/QCAT19-199.pdf  

1.5 Levy – equitable interest in estate property 

Facts 

Graham Crowley was born on 14 March 1926 and died on 29 April 2003, leaving a will dated 3 March 1986. He 
was survived by his two daughters Lynn and Judith, who were named in his Will as the sole executors of his 
estate and sole beneficiaries in equal shares.  

In 1981, Graham was 55 years of age and lived alone in a property in Brookvale.  

In late 1981, Graham sold the Brookvale property for $72,000 and moved in with Judith and her husband 
Christopher in their Forestville property whilst he decided on his future residence. 

At around the same time, Judith and Christopher's 3 month old daughter was diagnosed with severe cerebral 
palsy. They received medical advice that close proximity to cool sea breezes would benefit their daughter. 

Judith and Christopher proposed to Graham that he would contribute to the purchase of a beachside property 
together with Judith and Christopher, on the basis that Graham would live on the property in proximity to, but 
separately from, Judith and Christopher.  

In or around 1982, Judith and Christopher sold their Forestville Property and jointly purchased the North 
Narrabeen property for $110,000. Graham contributed funds contributed approximately $11,000 towards the 
purchase price of the property, $4,000 towards payment of stamp duty and legal costs and $9,000 to renovate the 
separate accommodation on the same property (the Flat). These contributions (excluding the renovation costs) 
totalled $15,000, or 13.15% of the total cost of acquisition of the North Narrabeen property (being $110,000 plus 
$4,000 in duty and legal costs). 

Graham’s contribution of funds to the North Narrabeen property was based on the assurance that Graham would 
reside with Judith and Christopher in the Flat, which he did until his death in 2003. 

When Graham died in 2003, a grant of probate was not sought by Lynn and Judith.  

Between 2007 and 2016, Judith and Christopher from time to time rented out the Flat for $270-$300 per week 
and eventually increased the rent to $380-$400 per week.  

In 2014 and 2015, Lynn lent Judith and Christopher $34,000 and $37,700 respectively to purchase a car and a 
caravan. Towards the end of 2015, the relationship between Judith, Christopher and Lynn soured, when Judith 
and Christopher decided to sell the North Narrabeen property and move up the coast.  

In February 2016, Judith and Christopher sold their interest in the North Narrabeen property for $1,550,000 and 
purchased a residential property in Swansea for $750,000 using the proceeds of sale of the North Narrabeen 
property.  

Between October 2015 and May 2016, there were a series of meetings between Lynn, Judith and Christopher 
whereby Lynn pressed her claim to a share of Graham's estate, being a share of the sale proceeds North 
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Narrabeen property proportionate to Graham's contribution toward the original purchase price. At one point, 
Judith offered Lynn $50,000 as a form of settlement. 

Following the consistent denial of Judith and Christopher to pay Lynn any part of Graham's estate, the parties 
severed all social contact in May 2016 and Judith and Christopher repaid the loan owing to Lynn.  

In 2017, Judith and Christopher purchased an investment property with their children in Swansea for $610,000. 
Their children held one third share each in this property, whilst Judith and Christopher held one third share as 
joint tenants. Judith and Christopher contributed $203,333 towards the purchase of the Swansea Investment 
property. 

By a statement of claim filed on 30 June 2017, Lynn commenced proceedings against Judith and Christopher: 

1. in her capacity as a representative of Graham's estate for her interest stemming from Graham's 
contribution of funds to the purchase of the North Narrabeen property in 1982; and 

2. in her personal capacity for family provision relief.  

Lynn contended that she had sought and obtained from Judith, in the 13 years between Graham's passing and 
the commencement of proceedings, an assurance that Lynn would receive a benefit from Graham's estate 
referable to his Flat. In particular, Lynn alleged that shortly after the funeral in 2003, Lynn had a conversation with 
Judith to that effect, and at that point in time, Judith did not dispute Lynn's entitlement to a share estate value 
referable to the Flat. 

As Judith and Christopher had sold the North Narrabeen property, Lynn claimed an entitlement to a proprietary 
remedy against Judith and Christopher's Swansea residence. 

Judith and Christopher argued that the nature of Graham's contributions to the North Narrabeen property did not 
give raise to a resulting trust in favour of Graham proportionate to his contribution to the cost of acquisition of the 
North Narrabeen property. They further claimed that shortly after acquisition of the North Narrabeen property, 
they had an agreement with Graham to ‘repay’ the financial contribution made by Graham to them, by bearing the 
burden of outgoings on the North Narrabeen property. 

Alternatively, Judith and Christopher claimed that the estate should be precluded from a grant of equitable relief 
because of undue delay, or by reference to the operation of the Limitations Act 1969 (NSW).  

Issues  

1. Whether the contribution made by Graham in 1982 to the acquisition of the North Narrabeen property in 
the names of Judith and Christopher resulted in him obtaining a beneficial interest in the property 
proportionate to the total cost of the acquisition of the property. 

2. Whether Judith and Christopher are obliged to account to Graham's estate for a share of rental income 
they received from Graham's Flat. 

Decision 

Claim of proprietary interest 

The Court was satisfied that Graham had a proprietary interest of 13.15% of the North Narrabeen property which 
translated to 13.15% of the sale price of $1,550,000, being $203,825. 

Lindsay J noted that Graham did not explicitly refer to his financial contribution as a gift or loan to Judith and 
Christopher. He inferred from the evidence that Graham provided the contribution to obtain separate 
accommodation for himself in close proximity to family members (in his old age) as well as benefiting his family. 
Consistent with his treatment of both his daughters equally and that Judith and Christopher did not take steps to 
interfere with Graham's ‘ownership’ of the Flat, Graham's contribution to the North Narrabeen property was 
unlikely to be a gift.  

Claim of rental income 
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The Court considered Lynn's claim on the rental income from Judith and Christopher from letting out the Flat 
intermittently between 2007 and 2016. This claim predicated upon a finding that in equity, Graham's estate, Judith 
and Christopher were co-owners of the North Narrabeen property.  

The Court concluded that Graham was entitled to 13.15% share of the rental income of $94,250, which is 
$12,400, consistent with his contribution to the purchase price of the North Narrabeen property.  

Undue delay 

The Court rejected Judith and Christopher's argument that Lynn's claim was limited to the six years prior to the 
filing of the statement of claim (i.e. after 30 June 2011) under s 15 of the Limitation Act 1969, or is precluded from 
a grant of equitable relief because of undue delay. 

Lindsay J held that, as a result of the conversation between Lynn and Judith in 2003, there was an agreement 
that there is an accounting between them for Graham's interest in the North Narrabeen property upon the sale of 
the property or by earlier agreement. As such, the cause of action began to run from the time the North 
Narrabeen property was sold.  

The Court also applied pre-judgment interest from the date of settlement of the North Narrabeen property (8 April 
216) until the judgment date of 14 August 2019, allowing the sum of $40,398.88 in interest. Overall, the value of 
Graham’s estate including sale proceeds, rental income and interest amounted to $256,623.88. Lynn was entitled 
to enforce a resulting trust proportionate to his contribution to the cost of acquisition of a residential property 
(including rental income and interest). 

As a result of Lynn and Judith being entitled to Graham’s estate in equal shares this effectively meant that Judith 
owed Lynn $128,311. 

COMMENT – if the property had been a post-CGT asset, the finding of a resulting trust here would, based 
on the ATO view in TR 2004/D25, mean that 13.15% of the sale proceeds were not eligible for the main 
residence exemption to be applied to a gain generated on that portion as Graham would not be ‘absolutely 
entitled’ to a share of the property. 

Citation Levy v Close [2019] NSWSC 1027 (Lindsay J, New South Wales) 
w http://classic.austlii.edu.au/au/cases/nsw/NSWSC/2019/1027.html 

1.6 Stallion – decreasing LCT adjustments and GST input tax credits 

Facts 

Prior to 2016, Rai Moussa ran a printing business with his brother, Fred Moussa.  

On 24 August 2016, Rai caused Stallion (NSW) Pty Ltd to be incorporated and registered for GST, through which 
he intended to purchase and sell cars. Rai was the sole director and shareholder of Stallion. Rai said that around 
this time, despite having no prior experience in the luxury car industry, he decided to sell cars to generate 
additional income and that the idea came from seeing Simon Wakim, a family friend of his for over 18 years, who 
traded cars and was a car salesman for CJS Group Pty Ltd.  

From 24 August 2016 to October 2017, Stallion purchased 9 luxury cars, all of which were sold to CJS. When 
CJS had a client looking to purchase a luxury car, CJS would instruct Stallion to purchase specified luxury car at 
a certain price. Stallion would purchase the cars from third party dealers without ‘quoting’ and therefore pay 
Luxury Car Tax and Goods and Services Tax on the purchase price. Stallion would then on-sell the cars to CJS, 
in respect of which Stallion would issue tax invoices to CJS.  

CJS would then sell the car to a third party client free from LCT and Stallion would recoup the LCT paid to the 
dealer by claiming a decreasing LCT adjustment under section 15-30(1) of the A New Tax System (Luxury Car 
Tax) Act 1999 (Cth) (LCT Act) and the GST paid to the dealer by claiming an input tax credit, notwithstanding 
that Stallion did not ‘quote’ for the purchase.  
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In one transaction, CJS instructed Stallion to locate an Aston Martin Vanquish for around $430,000 for a client 
named Mr George. Stallion located the vehicle and negotiated a price of $434,000 from a third party dealer. After 
Mr George agreed to purchase the Aston Martin from CJS for $415,000, CJS instructed Stallion to go ahead with 
the purchase. Stallion funded the initial deposit of $5,000, but could only afford to pay the balance of the 
purchase price after CJS transferred amounts totalling the balance of the purchase price. Stallion then issued a 
GST-inclusive tax invoice to CJS for $369,000, including GST of $33,545.45 and no charge for LCT. There was 
no negotiation of this price between Stallion and CJS. CJS then arranged for the vehicle to be collected from the 
dealer and supplied to Mr George. 

Another transaction involved Stallion purchasing a Ferrari F12 for $550,000 from Ferrari Brisbane. A Ferrari 
California T that was owned by CJS was traded in for $280,000 as part of the transaction, a fact that Rai was not 
aware of until Stallion received an invoice from Ferrari Brisbane (the third party dealer) for the purchase price.  
Simon also signed a letter on behalf of CJS authorising Stallion to trade in the Ferrari California T to Ferrari 
Brisbane in the sale of the Ferrari F12, which Rai had not seen until proceedings were commenced. 

The LCT Act provides that the system of quoting is designed to prevent tax becoming payable until a car is sold 
or imported at the retail level. Where a car dealer purchasing a car ‘quotes’, the transfer of that car is not a 
taxable supply and therefore no LCT is payable.  

Sections 15-30(1) of the LCT Act provides as follows: 

 Changes of use--supplies of luxury cars 
             (1)  You have a decreasing luxury car tax adjustment if: 
                     (a)  you were supplied with a luxury car; and 
                     (b)  luxury car tax was payable on the supply because you did not * quote for the supply; and 
                     (c)  you were registered at the time of the supply; and 
                     (d)  you intend to use the car for a quotable purpose; and 
                     (e)  you have only used the car for a quotable purpose. 

Following an audit, the Commissioner issued amended assessments denying Stallion the decreasing LCT 
adjustments and input tax credits for the 9 luxury cars it on-sold to CJS. Stallion objected to the amended 
assessments, which the Commissioner disallowed, resulting in Stallion commencing proceedings in the Federal 
Court.  

The Commissioner submitted that Stallion was not entitled to claim input tax credits or decreasing LCT 
adjustments on the basis of one of the following grounds: 

1. Stallion purchased the cars as an agent for CJS; or  
2. there were no real sales between Stallion and CJS and the tax invoices and ABN quotations were a 

sham, created to give the appearance of a genuine sale, noting there was no negotiation of the purchase 
price included in the tax invoices Stallion issued to CJS and that Stallion issued invoices in amounts as 
directed by CJS;  

3. Stallion held the cars as trustee for CJS to the extent that CJS funded the purchase price; or 
4. as Stallion had not changed its use for the cars, it was not entitled to a decreasing adjustment under 

section 15-30 of the LCT Act. 

Stallion submitted that, in the course of its business, it purchased and on-sold each of the cars to CJS. Stallion 
claimed that it paid LCT and GST on each purpose, then appropriately claimed input tax credits and decreasing 
LCT adjustments, in substance recouping the LCT and GST paid on each purchase. Rai noted that Simon’s 
involvement was because he was learning how to trade luxury cars from him. 

Issues  

1. Did Stallion purchase the cars as an agent for CJS? 
2. Were the tax invoices and ABN quotations a sham? 
3. Did Stallion hold the cars as trustee for CJS to the extent that CJS funded the purchase price? 
4. Whether Stallion was not entitled to a decreasing adjustment in any event as there was no change in 

use? 
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Decision  

Did Stallion acquire the cars as an agent for CJS? 

Thawley J was satisfied that Stallion purchased the cars as CJS's agent because Stallion only entered into the 
nine purchase transactions if instructed to do so by CJS, only for an amount approved by CJS, the purchase 
prices were entirely or predominantly funded by funds provided by CJS, and that Stallion was not able to pay the 
purchase price until CJS had transferred sufficient funds to Stallion (which, for example with the Ferrari F12, 
resulted in a delay in acquisition).  

Thawley J noted that Stallion failed to adduce witness evidence to show that Stallion was not an agent of CJS. In 
particular, Thawley J noted that Stallion not calling Simon as a witness gave rise to an inference that the uncalled 
evidence would not have assisted Stallion's case in accordance with the rule in Jones v Dunkel. Thawley J also 
noted that if Rai was indeed seeking to learn the business of trading luxury cars as he claimed, it did not make 
sense to have little regard to and fail to negotiate the on-sold price to CJS, as the margin would be Stallion's 
profit. From this, the Court inferred the sale price on the invoices from Stallion to CJS was dictated by CJS. 
Thawley J also noted that the only proper construction of the letter signed by Simon authorising Stallion to trade 
in the Ferrari California T to Ferrari Brisbane is that Stallion was appointed as CJS's agent in the Ferrari 
transaction.  

Were the tax invoices and ABN quotations a sham? 

Thawley J was not satisfied Stallion ever intended to, or did, become the beneficial owner of the cars, noting that 
CJS was ultimately responsible for the whole of the purchase prices.  Thawley J was not satisfied that the mutual 
intention was for Stallion to acquire the cars in its own right and on-sell them to CJS, noting that the invoices 
Stallion issued to CJS did not reflect a legitimate sale. Rather, those invoices were part of a broader arrangement 
which was not satisfactorily explained, though the likely explanation was that these invoices were created to 
facilitate Stallion claiming input tax credits and decreasing LCT adjustments, not because the parties had 
negotiated and wanted to give effect to a genuine sale of the cars. This assisted CJS to on-sell luxury cars 
without charging LCT to its clients.  

Did Stallion acquire the cars on implied trust for CJS? 

Thawley J noted that, if he was incorrect in concluding that Stallion was CJS's agent, Stallion nonetheless failed 
to discharge its onus to prove that it acquired the cars beneficially. Thawley J accepted that where the monies 
used by Stallion to purchase the cars came from CJS, this gave rise to a resulting trust in favour of CJS and 
accepted the Commissioner's evidence which showed that in a number of instances, the purchases of the cars 
were only settled after CJS transferred funds to Stallion. Additionally, Stallion delayed the transactions in a 
number of instances to enable CJS to transfer the acquisition funds, demonstrating it could not purchase the cars 
without CJS providing the funds to do so.  

Not entitled to a decreasing adjustment  

The Court rejected the argument of the Commissioner that section 15-30 requires a person to have a change of 
use and that it cannot apply where a person does not quote but could have quoted. Although the heading to the 
section is ‘Changes of use’, Thawley J considered that this did not mean that a change of use was required under 
the section. 

COMMENT- the arrangement appeared to have been designed in the belief that CJS could sell the cars to a 
retail client without paying LCT as its LCT liability was reduced by any LCT previously paid on a supply of the car 
(i.e. the LCT paid when Stallion acquired the cars). However, the LCT Act requires the calculation to take into 
account the decreasing adjustment that Stallion obtained, such that LCT should have been payable by CJS. 

Citation Stallion (NSW) Pty Ltd v Commissioner of Taxation of the Commonwealth of Australia [2019] FCA 1306  
(Thawley J, Sydney) 
w http://classic.austlii.edu.au/au/cases/cth/FCA/2019/1306.html  
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1.7 Ariss – PSI 

Facts 

Mr Ariss is a highly skilled IT specialist in systems designed by Oracle Corporation who provides services to large 
corporations including Wesfarmers Coal Ltd, Fusion Applications Pty Ltd, Wesfarmers Resources Ltd and 
Premier Coal Ltd.  

Mr Ariss worked for Oracle from 2000 to 2005, at which time he decided to leave Oracle to work as an 
independent consultant.   

Sometime in late 2005 or early 2006, Mr Ariss engaged the Agency Resource Management Services (Global) 
Trust (ARMS) to manage his invoicing and distributions. At Mr Ariss' direction, ARMS would invoice the clients for 
the work performed by Mr Ariss, retain 3% of those fees, withhold money for tax to be remitted to the ATO, then 
split and pay the balance to Mr Ariss and his wife in a ratio of 70% to 30%. The entire amount however was paid 
into the bank account of Mr Ariss’ business. 

In the years ended 30 June 2010, 2012 and 2013, Mr Ariss directed ARMS to attribute 70% of the income to Mr 
Ariss and 30% to Mrs Ariss. ARMS, Mr Ariss and Mrs Ariss would record these payments as trust distributions for 
the relevant years. The entire amount was paid into the bank account of Mr Ariss’ business.  

During the relevant years, Mr Ariss worked on numerous discrete projects. It was understood that it was Mr Ariss' 
work that the clients were paying for.  

Mrs Ariss submitted that her role in the business involved conducting research where there was a new 
functionality for the Oracle software, including looking at reviews and whether there were any bugs or issues, 
explaining this to Mr Ariss and providing the relevant paperwork to support the research. Mrs Ariss would also 
type up and prepare documents such as training manuals, for example. when Mr Ariss drafted handwritten notes. 
Mrs Ariss would help Mr Ariss put together PowerPoint presentations. Mrs Ariss also handled general 
administration, such as paying bills and office maintenance. Mrs Ariss did not have any training in IT. 

Mr Ariss noted that, without his wife's help, he could not simultaneously service multiple clients and earn the 
amount of revenue he earnt. As an example, Mr Ariss noted that in 2012 and 2013, he was servicing 3 clients but 
could not be in 3 places simultaneously. When Mr Ariss travelled to Queensland for work, which he did regularly, 
Mrs Ariss would monitor the laptops of his other 2 clients, then when work requests came in, follow Mr Ariss' 
instructions and respond to those requests. Mrs Ariss did not have a formal contract of employment; rather, they 
described the business as a partnership.   

Mrs Ariss worked on average 15 hours a week. 

Mr Ariss noted he conceived of the idea to run a consulting business together with his wife when a friend of his 
who operated a bricklaying business told him this is ‘perfectly legit’.  

There were standard consultancy agreements in place between ARMs and the clients, though the Tribunal 
commented these did not reflect the substance of the arrangement.  

On 16 February 2015, the Commissioner issued an amended assessment for the year ended 30 June 2010 and 
on 6 January 2017, for the years ended 30 June 2012 and 2013. Mr Ariss objected to the amended assessments, 
which the Commissioner denied. Mr Ariss then commenced proceedings in the Tribunal in respect of the following 
issues: 

1. whether the amounts paid by the Clients to ARMS for the services provided by Mr Ariss were his ordinary 
income in the Relevant Years;  

2. whether the amounts paid by the Clients to ARMS for the services provided by Mr Ariss were his personal 
services income in the Relevant Years;  

3. whether Part IVA of the ITAA36 applied to Mr Ariss;  
4. whether Mr Ariss was entitled to deductions under section 8-1 for amounts disclosed by Mrs Ariss in her 

income tax returns and whether such a deduction is not allowable by reason of it being unreasonable 
under section 26-35 of the ITAA97;  
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5. whether section 85-20 of the ITAA97 applies to deny deductions claimed by Mr Ariss because his wife is 
an associate of Mr Ariss; and 

6. whether the Commissioner amended the assessments within the period provided for in section 170(1) of 
the ITAA36.  

Importantly, section 170(1) of the ITAA36 provides that, if it reasonable to conclude that any person entered into 
or carried out a scheme (either alone or with others) for the sole or dominant purpose of the individual obtaining a 
scheme benefit in relation to income tax from the scheme for a year, a 4 year period of review applies instead of 
the ordinary 2 year period of review. 
 
Audit of ARMS 

Separate to the current proceedings, in 2011 and 2012, the Commissioner prepared a position paper on the 
activities undertaken by ARMS. ARMS had issued a brochure listing the following advantages of engaging the 
services of ARMS: 

1. Full compliance with the 80/20 rule of the Australian Taxation Office (ARMS complies with the 
unrelated clients test, separate business premises test and the employment test); 

2. Spouses may join ARMS and receive distributions; and  
3. Being an associate of ARMS defines you as a ‘self employed individual’ for taxation purposes, 

thereby providing greater avenues for tax planning and tax minimisation. 

The Commissioner's position paper summarised the arrangements involving ARMS as follows:  

‘The arrangements involving the individual professional, the professional’s clients, and ARMS included the 
following: (a) the professional and the professional’s spouse applied to become ‘associates’ or 
beneficiaries of the ARMS Trust; (b) the professional negotiated fees for work with a client and directed 
the client to pay the fees to ARMS; (c) the professional directed ARMS to pay the fees (less a commission 
of 3% and any agreed withholding) to the bank accounts of the professional and the spouse respectively 
in specified proportions; (d) ARMS issued tax invoices to the professional’s clients for work performed by 
the professional, collected the fees, and paid the fees as directed; (e) ARMS issued ‘Distribution 
Statements’ to the professional and spouse, and advised of the amounts that should be declared as trust 
distributions in tax returns.’ 

Mr Ariss gave evidence that he had not seen the ARMS brochure. The Tribunal accepted that evidence.  

Issues  

1. Were the amounts paid by clients to ARMS for services provided by Mr Ariss ordinary income?  
2. Were the amounts paid by clients to ARMS for services provided by Mr Ariss personal services income? 
3. Was Mr Ariss entitled to deductions for the amounts distributed to Mrs Ariss? 
4. Was the Commissioner within time to amend the assessments for the relevant years? 
5. Did Part IVA of the ITAA36 apply? 

Decision  

Ordinary income and personal services income 

The Tribunal found that the amounts attributed as trust distributions from ARMS to Mr Ariss and Mrs Ariss were 
not in reality trust distributions, but rather, income derived from Mr Ariss carrying on a business as a sole trader 
using his intellect, skills and specialist knowledge in Oracle. As a result, the amounts were also Mr Ariss' personal 
services income.  

In any event, that a personal services business was not being carried for the purpose of the personal service 
income provisions in the ITAA97 for the following reasons:  

1. the results test was not satisfied because Mr Ariss charged a daily rate and was paid regardless of where any 
project was up to, and that payment was never delayed; 
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2. the unrelated clients test was not satisfied as here was no evidence that Mr Ariss made direct offers or 
invitations to the public; 

3. the employment test was not satisfied as Mr Ariss did not have any employees, as he submitted evidence 
that there was no formal employment relationship with his wife, or alternatively, his wife is an 'associate' 
under section 318(1)(c) of the ITAA36; and 

4. the business premises test was not passed because Mr Ariss worked from a single room in his private 
residence.  

Was the Commissioner within time to amend the assessments and Part IVA of the ITAA36 

As the tribunal found the payments made by the Clients were ordinary income and PSI, it was unnecessary for 
the Tribunal to consider whether Part IVA of the ITAA36 applied. However, despite accepting that Mr Ariss did not 
deliberately set out to avoid his taxation obligations, the Tribunal noted that based on the evidence, a reasonable 
person would conclude that Mr Ariss entered into a scheme with the dominant purpose of obtaining a scheme 
benefit. Therefore, the Commissioner was within time to amend the assessments under section 170(1) of the 
ITAA36.  

Deductions for payments to Mrs Ariss 

Given the finding that Mr Ariss was a sole trader and their evidence that there was no employment relationship 
between Mr Ariss and Mrs Ariss, there was no legal obligation for Mr Ariss to pay Mrs Ariss. The Tribunal also 
noted that practically speaking, Mrs Ariss was not paid at all, as the money was paid into Mr Ariss' business bank 
account. Accordingly, the Tirbunal concluded that the 30% of Mr Ariss' income that he apportioned to Mrs Ariss 
was not incurred in gaining or producing his assessable income, and accordingly was not deductible.  

Alternatively, the Tribunal considered that the payments made to Mrs Ariss were not deductible because a 
spouse is an associate under section 318(1)(c) of the ITAA36 and section 85-20 of the ITAA97 prevents 
deductions for payments made to associates when the PSI provisions apply. 

Further, the Tribunal also found that Mr Ariss attributing 30% of his income to Mrs Ariss was unreasonable under 
section 26-35 of the ITAA97, which provides taxpayers can only deduct reasonable amounts paid to related 
entities. Having regard to the nature and type of work she performed, which was largely administrative in nature, 
the Tribunal considered that a flat amount of 30% was unreasonable under any circumstances.  

Citation Ariss and Commissioner of Taxation [2019] AATA 2958 (SM Evans, Perth) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/AATA//2019/2958.html 

1.8 Fortunatow – PSI  

Facts 

This case involves a Federal Court appeal of the Administrative Appeals Tribunal decision Fortunatow v 
Commissioner of Taxation [2018] AATA 4621, which was summarised in our February 2019 tax training notes.  

Mr Fortunatow was a business analyst who provided his services through Fortunatow Pty Ltd (Company), of 
which he was a sole director. The sole shareholder of the Company was Hamshere Pty Ltd as trustee for the 
Fortunatow Family Trust (Trust).  

During the years ended 30 June 2012 and 2013, the Company earned $166,000 and $121,000 from the provision 
of Mr Fortunatow's personal services. The Company transferred the entirety of its income to the Trust as 
‘management fees’, for which the Company claimed deductions, thereby reducing the Company's taxable income 
to nil. The Trust's income was offset against the Trust's rental losses. This structure resulted in none of Mr 
Fortunatow, the Company or the Trust paying tax on the income generated by Mr Fortunatow's personal services 
during the relevant years.  

Mr Fortunatow marketed his services by maintaining an active LinkedIn profile which gave particulars of his past 
experience and skills, and stated when he was available to undertake engagements. Mr Fortunatow also 
marketed by word of mouth at industry events. The Linkedin profile was accessed by recruitment companies and 
end user clients. During the relevant period, Mr Fortunatow provided services to 8 end clients, all of whom were 
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referred to Mr Fortunatow by recruitment agencies. That is, no end clients directly engaged Mr Fortunatow. 5 of 
the 8 end clients were referred to Mr Fortunatow by recruiters who contacted him as a result of his LinkedIn 
marketing. The other 3 end clients were obtained as a result of Mr Fortunatow's relationship with a recruitment 
agency. 

Following an audit, the Commissioner determined that the Company was not a personal services business and 
assessed Mr Fortunatow personally for the income from the provision of his personal services during the relevant 
years. Mr Fortunatow objected to the Commissioner's amended assessments, which the Commissioner denied. 
Mr Fortauntow appealed to the Tribunal for a review of the objection decision, where he was unsuccessful.  

Tribunal decision 

Where a taxpayer satisfies the unrelated clients test in section 87-20 of the ITAA97, which is extracted below, that 
taxpayer qualifies as a personal services business:  

(1) An individual or a * personal services entity meets the unrelated clients test in an income year if: 
(a)  during the year, the individual or personal services entity gains or produces income from 

providing services to 2 or more entities that are not * associates of each other, and are not 
associates of the individual or of the personal services entity; and 

(b) the services are provided as a direct result of the individual or personal services entity 
making offers or invitations (for example, by advertising), to the public at large or to a 
section of the public, to provide the services. 

(2)  The individual or *personal services entity is not treated, for the purposes of paragraph (1)(b), as 
having made offers or invitations to provide services merely by being available to provide the 
services through an entity that conducts a *business of arranging for persons to provide services 
directly for clients of the entity. 

In Cameron v Federal Commissioner of Taxation [2012] FCAFC 7, the Federal Court outlined 5 elements arising 
under section 87-20(1) as follows: 

1. an identification of each income year (from 87-20(1)(a)); 
2. an identification of the income in question (from 87-20(1)(a)); 
3. whether that income was gained or produced from providing services to two or more unrelated entities 

and the identification of those unrelated entities (from 87-20(1)(a));  
4. whether the individual or personal services entity made any offers or invitations to the public at large or to 

a section of the public to provide those services (from 87-20(1)(b));and 
5. if so, whether the services provided to the unrelated entities were so provided as a direct result of the 

individual or personal services entity making those offers or invitations (from 87-20(1)(b)). 

Even if all 5 elements are satisfied, section 87-20(2) may then apply to cause the test to be failed. 

It was common ground that the first 3 elements of Cameron were satisfied. The Tribunal considered whether the 
fourth and fifth elements were satisfied.  

Fourth element and section 87-20(2) of the ITAA97 

The Tribunal concluded that, although the fourth element in Cameron was satisfied through Mr Fortunatow's 
LinkedIn profile, this was overridden by the exclusion under section 87-20(2) of the ITAA97, as Mr Fortunatow's 
business was obtained through a recruiter. The exclusion applies because it is the conduct of Mr Fortuantow 
advertising to recruiters, rather than end clients that caused the work to be obtained. The Tribunal did not 
consider the fact that Mr Fortuanatow advertised beyond recruiters relevant for section 87-20(1)(b) of the ITAA97 
by reasoning that it requires an analysis of how the services actually came to be provided – in this case, being 
through contact from a recruiter and nothing more.  

Fifth element 

The Tribunal also considered that the fifth element was not satisfied.  
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First, Mr Fortunatow had submitted that the advertising was directed to end clients as well as recruiters, and 
some of those end-users had relied on his LinkedIn profile or word of mouth referrals in obtaining his services, 
which established a direct link between his advertising the end client. The Tribunal rejected this on the basis of 
insufficient evidence, noting for example that Mr Fortunatow did not adduce testimony from any end-clients 
confirming this. 

In the alternative, Mr Fortunatow had submitted that the causal connection was satisfied by evidence that end 
clients or recruiters had relied on his advertising. The Tribunal accepted that some of the recruitment agencies 
contacted Mr Fortunatow as a result of his LinkedIn advertising, which resulted in end clients engaging his 
services. However, the Tribunal concluded that the involvement of a recruiter enlivened the operation of section 
87-20(2) and its interaction with section 87-20(1)(b) of the ITAA97, as a result of which the Company failed the 
unrelated clients test.  

Federal Court appeal 

Mr Fortunatow appealed to the Federal Court seeking to set aside the Tribunal's decision.  

Mr Fortunatow submitted that given the Tribunal found in his favour for the purposes of section 87-20(1)(b) of the 
ITAA97, the exclusion provision in section 87-20(2) of the ITAA97 had no valid role to play. Mr Fortunatow argued 
that:  

1. it was incorrect to construe section 87-20(2) as modifying section 87-20(1)(b) such that if a recruiter is 
involved in the engagement, then the advertising is ineffective;  

2. it was erroneous for the Tribunal to apply the legislation in a way which treated Mr Fortunatow's LinkedIn 
advertising as constituting 'merely by being able to provide the services through an [agency]' under 
section 87-20(2); and 

3. section 87-20(2) is not concerned with the provision of services or any causal connection between the 
offers/invitations and provision of services.  

Issues  

1. Did the Tribunal misconstrue section 87-20(2) of the ITAA?  
2. Did the Tribunal misapply the interaction of section 87-20(2) with section 87-20(1)(b) of the ITAA? 
3. Can a direct result be established in circumstances where the advertising attracts a recruitment firm, but not 

the end client? 
 
Decision  

Fourth element 

Griffith J disagreed with the Tribunal's finding that it was fatal to Mr Fortauntow's case that his work came through 
a recruitment agency, despite accepting that his LinkedIn advertising constituted an offer or invitation to the public 
under section 87-20(1)(b) of the ITAA97. Griffith J commented such an approach gave too broad a meaning to 
the term ‘merely’ in section 87-20(2). Griffith J accepted Mr Fortauntow's submission that section 87-20(2) only 
concerns itself with the issue of whether ‘offers or invitations to provide services’ have been made under section 
87-20(1)(b) of the ITAA97.  

Fifth element 

In considering whether the nature of the causal connection required to constitute a ‘direct result’, Griffith J held 
that section 87-20(1)(b) of the ITAA97 does not say that an offer or invitation must be made to, or relied upon by, 
the end client. The phrase ‘direct result’ creates a requirement for a causal connection between the services 
provided and the offer or invitation to the public. However, Griffith J found that the nature of the causal connection 
should not be evaluated by arbitrarily drawing a boundary based on the number of steps or connections between 
the offer to the public and the provision of services. The mere fact that an intermediary was involved did not 
necessarily prevent the provision of the services being a 'direct result' of the advertising on LinkedIn. 

Griffith J noted it was not appropriate for the Court itself to resolve the issues and remitted the case to the 
Tribunal, the Tribunal, being the primary fact finder.   
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Citation Fortunatow v Commissioner of Taxation [2019] FCA 1247 (Griffiths J) 
w http://classic.austlii.edu.au/au/cases/cth/FCA/2019/1247.html 

1.9 Bendigo and Pickard – validity of electronic signatures  

Facts 

On 23 February 2007 Kenrop Pty Ltd as trustee for the K & A Pickard Family Trust submitted a loan application to 
borrow $500,000 from ABL Nominees Pty Ltd (a subsidiary of Bendigo and Adelaide Bank Limited) to finance a 
Great Southern Plantations investment.   

Kenneth Pickard and Ann Pickard were the directors of Kenrop. 

The loan application was signed by Kenrop as the applicant and Kenneth and Ann as the directors and personal 
guarantors. The application included a pro forma loan deed. Part 6 of the application contained a power of 
attorney clause providing that Kenrop, Kenneth and Ann would ‘grant the Power of Attorney as set out in Part 6’. 
The power of attorney in Part 6 provided that Great Southern was appointed as attorney by Kenrop, Kenneth and 
Ann to enter into and execute a loan deed in the form which was attached to the application on behalf of Kenrop, 
Kenneth and Ann. 

ABL Nominees approved the loan and in June 2007, paid Great Southern Plantation $505,250 .   

In November 2008, the directors of Great Southern executed the loan deed electronically under a power of 
attorney for Kenrop, Kenneth and Ann.  

Kenrop made repayments of $350,000 until 30 June 2009 when it became apparent that the Great Southern 
scheme had failed.  

In 2015, Kenrop was wound up.  

In 2016, ABL Nominees commenced proceedings against Kenneth and Ann personally pursuant to the personal 
guarantees provided in the loan deed submitted with the loan application.  

Kenneth and Ann submitted that the guarantees in the loan deed were invalid on the following basis: 

1. Great Southern was not authorised to enter into the loan deed on behalf of Kenneth and Ann as their 
attorney because a power of attorney is only valid if conferred by way of a deed. The loan application was 
a financial document only and the signing of the application did not constitute a valid grant of a power of 
attorney; or 

2. if the power of attorney was valid, then the electronic signature on the loan deed was invalid because it 
did not meet the common law requirement that a deed be written on paper, parchment or vellum.  

ABL Nominees argued that the loan deed was executed pursuant to section 127 of the Corporations Act 2001 
(Cth) which overrides all other requirements for a deed, including the paper requirement submitted by Kenneth 
and Ann. Section 127(1) of the Corporations Act provides that a company may execute a document without using 
a common seal if the document is signed by: 

1. two directors of the company; or 
2. a director and a company secretary of the company.  

Alternatively, ABL Nominees submitted that the loan deed was effective as a binding contract.  

Issue  

Whether the loan deed is valid and enforceable. 

Decision  

Whether the power of attorney was valid 
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The Court held that the power of attorney was validly granted. The Court found that Part 6 of the loan application 
was expressed to be a deed as it clearly provided that by signing the application, Kenneth, Ann and Kenrop agree 
to appoint Great Southern and the directors of Great Southern to act as their attorney and that anything the 
attorney does in exercising its powers under the power of attorney will be binding. Additionally, the loan 
application expressly provided that the power of attorney was executed as a deed.  

Whether the loan deed was validly executed  

The Court held that the loan deed was invalidly executed and therefore unenforceable.  

The Court rejected ABL Nominees' argument that section 127 of the Corporations Act overrides all other 
requirements for a deed. They referred to Bendigo and Adelaide Bank Ltd & Anor v DY Logistics Pty Ltd & Ors 
[2018] VSC 558, where the company executed a deed by the directors affixing their facsimile signatures onto the 
document. Croft J in DY Logistics held that, if the person did not physically sign the document, then there had to 
be some personal authentication of the individual's signature. The Court in DY Logistics found that section 127 of 
the Corporations Act had not been complied with as the person had no involvement in the production or 
authentication of the document. 

ABL Nominees provided a resolution by the directors of Great Southern as evidence for the authentication of the 
loan deed. The resolution resolved to accept the loan application and to authorise the directors' electronic 
signatures to a class of documents that were executed pursuant to the resolution, which was done to obviate the 
need to give authority for each document. However, it was found under cross examination that the directors of 
Great Southern had not reviewed the loan deed to which their electronic signatures had been applied.  

The Court stated: 

In DY Logistics Croft J concluded that as the officers did not intend to authenticate the document by the 
placement of their facsimile signatures, and had no involvement in the production or authentication of the 
document, s 127 had not been complied with and the loan deed had not been validly executed. I am 
satisfied that also is the position in this matter. I am not persuaded to the contrary by resort to nebulous 
arguments based on a purposive construction of s 127. The purpose of s 127 is to enable a natural 
person i.e. a director to act as and for a company by a particular form of execution. Its purpose is not to 
permit a company to execute a document which, if executed by a natural person, would not amount to a 
deed. Given that s 127(1) contemplates a document being executed by two officers signing it, there is 
good reason to consider there must be a single, static document rather than a situation where two 
electronic signatures are sequentially applied to an electronic document. As Seddon has noted, it is 
insufficient that two signatures appear on different counterparts or copies of the same document because 
no one counterpart or copy would be properly executed by the company under s 127(1). 

The Court concluded that ABL Nominees could not rely on section 127(1) of the Corporations Act to prove that 
the loan deed was validly executed by Great Southern.  

Was the loan deed effective as a contract? 

The Court held that while a deed not executed by a party can be binding as a contract, it did not apply in this case 
for want of consideration. The guarantee under the loan deed was given after the debt had already been in 
existence. Accordingly, there was no binding contract as there was no further consideration given when the loan 
deed was 'signed' by Great Southern.  

COMMENT – the requirement that 2 directors, or a director and secretary, sign the one document rather than 
counterparts or copies of the same document is something to be taken into account when relying in section 127 
to validate execution of a document. Where 2 individuals (director or secretary) cannot sign the same document, 
electronically or by signing, it may be preferable to have a company appoint a sole person as attorney to execute 
a document on the company’s behalf. 

Citation Bendigo and Adelaide Bank Limited (ACN 068 049 178) & Ors v Kenneth Ross Pickard & Anor [2019] 
SASC 123 (Stanley J, Adelaide) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/sa/SASC/2019/123.html 
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1.10 Appeal Update - Douglass – PSI and results test 

The Federal Court has disallowed Mr Douglass' appeal from the decision of Senior Member Taylor in Douglass v 
Commissioner of Taxation [2018] AATA 3729 (see our October 2018 tax training notes) in which it was held that 
Mr Douglass did not meet the results test under the personal services income rules in the ITAA97. Mr Douglass 
was the sole provider of electronics engineering services, but provided the services through a partnership with his 
wife, which invoiced labour hire firms for the number of hours Mr Douglass worked multiplied by his hourly rate. 
This effectively allowed Mr Douglass to split his income with his wife.  

Mr Douglass appealed to the Federal Court arguing that the Tribunal inverted the operation of section 87-18(4) of 
the ITAA97 and that the results test could be satisfied even if the income is not for producing a result, provided 
there was evidence showing this is the custom or practice of independent contractors in his industry. Mr Douglass 
submitted that, because the work he performed was ordinarily done by an independent contractor, it is the custom 
or practice that such work is not performed by an employee.  

In upholding the Tribunal decision, Griffiths J rejected Mr Douglass' position and confirmed that the results test 
was not satisfied. Griffiths J also affirmed the imposition of penalties for recklessness, finding Mr Douglass' claims 
to be without substance.  

Citation Douglass v Commissioner of Taxation [2019] FCA 1246 (Griffiths J, Sydney)  
w http://classic.austlii.edu.au/au/cases/cth/FCA/2019/1246.html 
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2 Legislation 

2.1 Progress of legislation 

Title 
Introduced 

House Passed House 
Introduced 

Senate Passed Senate Assented 
Treasury Laws Amendment (2018 
Measures No. 2) 2019 

4/7     

Treasury Laws Amendment (2018 
Superannuation Measures No. 1) 
2019 

24/7     

Treasury Laws Amendment (2019 
Tax Integrity and Other Measures 
No. 1) 2019 

24/7 1/8 1/8   

Treasury Laws Amendment 
(Combating Illegal Phoenixing) 2019 

4/7     

Treasury Laws Amendment (Making 
Sure Multinationals Pay Their Fair 
Share of Tax in Australia and Other 
Measures) 2019 

4/7     

Treasury Laws Amendment 
(Consumer Data Right) 2019 

24/7 30/7 31/7 1/8 12/8 

 
2.1 Proposed change to definition of taxi for FBT 

Treasury has published Exposure Draft legislation containing miscellaneous amendments to various tax laws.  

The proposed amendments include amending the definition of 'taxi' in the Fringe Benefits Tax Assessment Act to 
align the definition with the definition in GST so that ride sharing services, such as Uber, will be a 'taxi' for the 
purpose of FBT. This would mean that the FBT exemption for taxis would extend to ride sharing services. 

w https://treasury.gov.au/consultation/c2019-407016 

2.2 Review of corporate tax residency rules 

The Treasurer has requested that the Board of Taxation conduct a review into the operation of the corporate tax 
residency rules. 

This follows the self-initiated review conducted by the Board of Taxation into the residency rules for individuals. 

w http://taxboard.gov.au/consultation/corporate-tax-residency-review/ 
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3 Determinations  

3.1 Capital gains from resident non-fixed trusts 

On 30 August 2019 the ATO released a draft taxation determination dealing with whether a capital gain made by 
a trustee of a resident non-fixed trust is taxable to the trustee when a foreign resident beneficiary is assessable 
on the gain. The ATO consider that the trustee would be assessed in this instance.  They also consider that the 
foreign resident would be assessed, but with a credit allowed for any tax paid by the trustee. 

The reason for the determination flows from 2 provisions which allow foreign residents, and temporary residents, 
to disregard capital gains on assets that are not taxable Australian property: 

• Section 855-10 effectively allows a non-resident or temporary to disregard a capital gain where it is made 
‘from’ a CGT event where the CGT asset is not taxable Australia property; 

• Section 855-40 effectively allows a non-resident or temporary to disregard a capital gain where it is made 
through an amount being included in their assessable income as a result of holding an interest in a fixed 
trust, where they would have been able to disregard a capital gain had they held the asset directly. 

When section 855-10 was introduced with effect from 12 December 2006 it was not clear whether this section 
would allow a non-resident to escape taxation on a capital gain on assets that are not taxable Australian property 
where a gain is made indirectly ‘from’ a CGT event that occurs for a trustee. 

The introduction of section 855-40 at the same time as section 855-10 made it clear that a capital gain made 
through a fixed trust might be disregarded. 

The ATO view that section 855-10 cannot apply in relation to taxable Australian property is partly predicated on 
the view that if it did allow a gain on such property to be disregarded, there would be no work to be done by 
section 855-40. 

ATO reference TD 2019/D6 
w https://www.ato.gov.au/law/view/document?DocID=DXT/TD2019D6/NAT/ATO/00001 

3.2 Capital gains and non-resident beneficiaries of resident discretionary trusts 

The ATO has also issued a draft taxation determination on whether the source of a capital gain is relevant to 
whether a non-resident beneficiary is assessed on the capital gain of a resident trust to which the non-resident is 
entitled. 

Prior to the introduction of the streaming measures for trust income with effect from the 2011 year, it was the case 
that a non-resident was not assessable in Australia on capital gains that did not have an Australian source. 

After the introduction of the streaming measures, capital gains no longer have a source and instead under section 
115-215 a beneficiary is treating as having an extra capital gain determined in accordance with the method 
statement in section 102-5(1). There is no source limitation in that provision.  

Further, in accordance with section 115-220, the trustee is assessed under section 98 of the ITAA36 on the trust's 
capital gain attributed to the non-resident beneficiary, calculated by reference to a non-resident beneficiary's 
share of the trust's capital gain. The increased amount assessable to the trustee occurs without the usual 
conditions in section 98, including the source limitation. 

For those reasons the ATO consider that foreign sourced capital gains that are assessable to a foreign resident 
beneficiary are taxable to a trustee under section 98, and a foreign resident beneficiary is also assessable on the 
gain with a credit for tax paid by the trustee. 

Importantly the Commissioners views in this draft determination, once finalised, will only apply from the 2019-20 
income years.  This is subject to arrangements relying on the pre-2011 source rules not being ‘… artificial or 
contrived to manipulate the source of the gain or otherwise have a dominant purpose of tax avoidance, and that 
the non-resident beneficiary has a genuine entitlement to, and is intended to benefit from, the capital gain.’ 
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ATO reference TD 2019/D7 
w https://www.ato.gov.au/law/view/document?DocID=DXT/TD2019D7/NAT/ATO/00001#fp3  

3.3 Early stage innovation company concessions 

The ATO has issued a draft Taxation Determination concerning when an ‘expense’ is ‘incurred’ for the purpose of 
the early stage test of the early stage innovation company (ESIC) concessions, the concessions being a tax offset 
and modified capital gains tax treatment for certain investors. 

For a company to be an ESIC it must satisfy two tests; an early stage test and an innovation test. A condition of 
the early stage test is that the company and its 100% subsidiaries must have incurred total expenses of $1 million 
or less in the income year preceding the issue of the shares to an investor. 

The ATO says that 'expenses' are amounts that are recognised as expenses under general accounting concepts 
and that incurred has the same meaning as for the purposes of the general deduction provisions in section 8-1. 

Expense 

Relying on the Explanatory Memorandum to the Tax Laws Amendment (Tax Incentives for Innovation) Bill 2016 
(Cth) the ATO states that, where the company lodged a tax return for the preceding year, the test is determined 
by the amount reported at Item 6 of its tax return, being the expense amount recorded in the financial statements 
for the company.  

Where the company has not lodged its tax return for the prior year, it still may use the expense amount that would 
be reported at Item 6. The ATO acknowledges that this means where an outgoing has been properly capitalised 
resulting in the recognition of an asset, the outgoing is not an expense for the early stage test. 

Incurred 

The ATO notes that certain expenses may be recognised for accounting purposes but that have not yet been 
‘incurred’ in accordance with the general tax law meaning of that term. In that case, the outgoing may not be an 
expense. 

The ATO has indicated that where taxpayers rely on the amount reported at Item 6 of the company's tax return, it 
will not devote resources to determining whether the expense was incurred but that if asked for a private ruling or 
if it provides submissions in litigation, it will act consistently with the views set out in the draft Taxation 
Determination. 

ATO reference TD 2019/D5 
w https://www.ato.gov.au/law/view/pdf/pbr/td2019-d005.pdf  

3.4 GST and supplies of intangibles  

The ATO has issued a draft Taxation Determination concerning when a supply of an intangible is connected with 
the indirect tax zone such that the supply is potentially a taxable supply. The ATO notes that under section 9-25 
of the GST Act a supply of an intangible is connected with Australia if one of the following applies: 

1. the supplier carries on an enterprise in Australia and makes the supply through that enterprise; 
2. where the 'thing' being supplied is 'done' in Australia; or 
3. the supply is of a right or option to acquire another thing and the supply of the other thing would be 

connected with Australia 

The draft Taxation Determination provides guidance on the three ways that a supply may be connected with the 
indirect tax zone. 

ATO reference TD 2019/D2 
w https://www.ato.gov.au/law/view/document?docid=DGS/GSTR2019D2/NAT/ATO/00001   
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4 Private Binding Rulings and Class Rulings 

4.1 Employee Option Plan  

Facts 

Hivint Pty Ltd is an Australia resident private company and operated a business from 2 February 2015. Prior to 28 
December 2018, it had five shareholders.  

In July 2016, Hivint established the Hivint Pty Ltd Employee Option Plan.  

Under the Employee Option Plan, the trustee may grant options to eligible persons for no consideration. Each 
option would entitle the eligible person to acquire one ordinary share in Hivint for a predetermined exercise price.  

Under the Rules: 

1. 25% of the options would vest 12 months after the issue date of the options, and the remaining 75% of 
the options would vest on a quarterly basis over the next 3 years; 

2. option will only vest while the participants remain employed with or provide consulting services to a Hivint 
entity;  

3. the options would cease to vest for the duration of any unpaid leave of absence; 
4. participants were restricted from disposing of the option unless in the event of listing, business sale or 

share sale; and 
5. participants were restricted from disposing of options that has been held for less than three years, unless 

the Commissioner allows otherwise in accordance with section 83A-45, and where the option holder was 
a leaver.  

On 29 July 2016 (Tranche 1), 1 September 2017 (Tranche 2) and 1 October 2018 (Tranche 3), the Hivint Group 
issued three tranches of option under the Employee Option Plan to 18, 15 and 20 employees of Hivint 
respectively. 

Between February 2017 and December 2018, Hivint entered into negotiations with a purchaser for the sale of all 
the issued capital in the Hivint group of entities.  

On 10 October 2018, Hivint and its shareholders executed an agreement for the sale of all of the issued capital in 
the Hivint Group. On 28 December 2018, the sale of Hivint shares completed. 

As part of the share sale transaction, the Hivint group bought back all vested options issued to option holders in 
the tranches 1 and 2 under the Plan, and all unvested options were forfeited by option holders without 
consideration. The consideration for the share buyback comprised of a completion payment to the option holders, 
plus a right to option holders to receive further additional payments under the terms of the share sale agreement.  

The options issued under the Employee Option Plan are ESS interests.  

Section 83A-33 operates to reduce the amount to be included in the option holder's accessible income if certain 
conditions are met. One of such conditions is that the option must have been held for a 'minimum holding period'.  

The 'minimum holding period' is provided under section 83A-45 to mean 3 years after the acquisition of the 
option, or an earlier time that the Commissioner allows, where: 

1. the operators of the scheme intended that the options would not be permitted to be sold during the 
minimum holding period; and 

2. all membership interest in the relevant company were disposed of under a particular scheme.  

As at 28 December 2018, Hivint had issued a total of 112,000 options under the Plan, of which 70,122 were 
unvested and 41,878 had vested. The vested options had not been held for a 'minimum holding period'. 
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Questions 

1. Whether the Commissioner will exercise his discretion under section 83A-45(5)(a) of the ITAA97 to allow 
the minimum holding period to be reduced for vested options? 

2. Will option holders with unvested options be required to include any amounts in their accessible income? 

Decision 

Minimum Holding Period 

Under Division 83A of the ITAA97, the discount a participant receives in relation to their employee share scheme 
interests is to be included in the participant's assessable income for the year in which the ESS interest is 
acquired.  

The Commissioner was satisfied that Hivint Group had intended, at the time that the Tranche 1 and 2 options 
were acquired by the participants, that the participants would be unable to dispose of the options during the three 
years following their acquisition. The Commissioner noted that the plan rules expressively prevented a participant 
from disposing his or her interest for a period of 3 years, and there was no evidence that such disposal had taken 
place prior to the share sale. 

The Commissioner noted that as part of the share sale agreement, all membership interests in the Hivint Group 
were disposed of to the purchaser. 

The Commissioner would not exercise his discretion in respect of Tranche 3 options. By 1 October 2018, the 
Share Sale was already underway and it would be reasonable to conclude that the operator of the Employee 
Option Plan was aware that Tranche 3 options would be disposed of within the 3 years following their acquisition.  

Unvested Options 

Subsection 83A-310(1) provides that Division 83A (apart from Subdivision 83A-E) is taken never to have applied 
in relation to an ESS interest acquired by a participant under an ESS where an amount would otherwise be 
included on a participant's assessable income, and the ESS interest is forfeited not as the result of the 
participant's choice, or a condition of the scheme that protects the participant's from a fall in the market value of 
the shares.  

The Explanatory Memorandum to the Tax Laws Amendment (2009 Budget Measures No.2) Bill 2009 explains 
that whether or not the forfeiture is as the result of a choice of an employee is to be determined on a case by 
case basis. There is no time limit for amending an assessment to exclude an amount from a taxpayer's 
assessable income for a share interest which is forfeited, or for a right which was lost without being exercised.  

In the circumstances of the Hivint Group participants, provided that the unvested Tranche 3 options were forfeited 
without consideration, the Commissioner confirmed that section 83A-310 would apply to treat the forfeited ESS 
interests as never having been acquired, and the participants would be able to claim a refund of income tax by 
seeking an amendment to their income tax assessment to remove the income previously included in their 
assessable income. 

ATO Reference CR 2019/48 Hivint Pty Limited - Employee Option Plan  
w https://www.ato.gov.au/law/view/view.htm?docid=%22CLR%2FCR201948%2FNAT%2FATO%2F00001%22  
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5 ATO and other materials 

5.1 Foreign income a focus for ATO 

The ATO has published guidance on its website that it will be focusing on the correct reporting of foreign income 
this year. 

In particular the ATO notes that tax agents can expect to hear from the ATO if their practice reports large 
amounts of foreign losses or they have received information from overseas revenue offices indicating that clients 
of the practice have received foreign income from another country. 

The ATO has urged tax agents to remind clients of the need to properly report their foreign income. 

w https://www.ato.gov.au/Tax-professionals/Newsroom/Income-tax/Focus-on-foreign-income/ 

5.2 Incorrect excess non-concessional contribution determinations 

The ATO has noted that due to a system issue some SMSF members received incorrect non-concessional 
contribution determinations. 

The system has been 'double counting' an individual’s pension when calculating their total superannuation 
balance. The ATO notes that the system may do this where a SMSF has lodged transfer balance account reports 
reporting pensions with an effective date of 30 June 2017 and 1 July 2017. 

The ATO has implemented a fix to prevent incorrect excess non-concessional contribution determinations but 
notes that if some are issued, an amended determination should be issued within four weeks. 

The ATO notes that the fix only works in respect of excess non-concessional contribution determinations issued 
due to the system error and not where SMSF’s make an error in their transfer balance account reports. If the 
SMSF reported incorrectly, it must lodge: 

• a TBAR cancelling the original incorrect reporting 
• a new TBAR to report the income stream with the correct effective date. 

w https://www.ato.gov.au/Tax-professionals/Newsroom/Superannuation/Incorrect-excess-non-concessional-
contribution-determinations/ 

5.3 Home based businesses and deductions 

The ATO has issued guidance on its website on deductions for home-based businesses. 

The guidance covers a very basic issue but the ATO does note that, where the home-based business is 
conducted through a trust or company, the business should have a genuine, market-rate rental contract (or 
similar agreement) with the owner of the property.  

COMMENT – it is not clear, but presumably the ATO concern is that if less than market rent is paid, it may 
mean that some of the owners’ costs are not deductible, and that if more than market rent is paid there may be a 
fringe benefit or Division 7A issue. 

w https://www.ato.gov.au/Business/Income-and-deductions-for-business/Deductions/Deductions-for-home-based-
business-expenses/Company-or-trust-home-based-business/ 

w https://www.ato.gov.au/Business/Income-and-deductions-for-business/Deductions/Deductions-for-home-based-
business-expenses/ 

5.4 Departing Australian Superannuation Payment 

The ATO has published useful guidance on its website on the operation of the DASP system. 
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The ATO notes in the guidance that if it has been six months or more since a person has left Australia, their visa 
has ceased to be in effect and they have not claimed a DASP, their super fund will transfer their superannuation 
benefits to the ATO as unclaimed super money. 

w https://www.ato.gov.au/Individuals/International-tax-for-individuals/In-detail/Super/Super-information-for-
temporary-residents-departing-Australia/ 

5.5 Reporting obligations of trustees of unit trusts 

The ATO has published a reminder on its website of the reporting obligations of trustees of unit trusts in relation 
to trust transactions, 

Subdivision 396-B (‘Information about transactions that could have tax consequences for taxpayers’) of Schedule 
1 to the Taxation Administration Act 1953 (Cth) requires the trustee of a unit trust to report information about a 
transaction that results in a change to the type, name or number of units in the unit trust that are held by an entity. 

The report must include all relevant transactions that happened during a financial year ended 30 June and be 
given to the Commissioner by the following 31 July. 

Changes to the type, name or number of units in a unit trust that are held by an entity would include: 

• transfers of units, which will involve reporting in relation to two entities (i.e. the transferor and the 
transferee); 

• redemptions or cancellations of units; 
• issuances of units; 
• consolidation or splitting of units; or 
• specifying existing units to be a new class of units. 

Certain transactions are excluded from the reporting obligation under a legislative instrument. A trustee of a unit 
trust is not required to report transactions where, at the time of the transaction: 

• the unit trust had fewer than 10 beneficiaries; and 
• the total market value of the assets held by the trustee in the unit trust is less than $5 million. 

The reports must be lodged electronically through the Business Portal. 

Although there are similar reporting obligations in respect of changes to the type, name or number of shares in a 
company that are held by an entity, those obligations only apply to listed companies. 

An administrative penalty applies to a failure to give the report to the Commissioner by the due time. One penalty 
unit (currently $210) may be imposed for each 28 day period, or part thereof, that the report is late (up to a 
maximum of 5 penalty units). The applicable penalty may be multiplied by a factor that increases according to the 
size of the entity.  

w https://www.ato.gov.au/Business/Third-party-reporting/Reporting-of-shares-and-units-transactions/ 

5.6 Expansion of estimates regime to GST, LCT and WET 

On 6 September 2019 the Commissioner issued a draft Practical Compliance Guideline on the application of the 
estimates regime to GST, LCT and WET assuming that Schedule 3 to the Treasury Laws Amendment 
(Combating Illegal Phoenixing) Bill 2019 passes in Parliament. 

The estimates regime enables the Commissioner to make an estimate of, and recover, certain unpaid and 
overdue tax liabilities. The draft PCG is intended to be read with Practice Statement Law Administration PS LA 
2011/18, which deals with the estimates regime generally. PSLA 2011/18 will be amended if the Bill passes.  

The GST, LCT and WET estimate provisions will only be enlivened where there are reasonable grounds to 
believe that:  
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1. the taxpayer or related entities are involved in phoenix behaviour; or  
2. assets are being dissipated with the intention to defeat creditors or other action is being taken to defeat 

creditors (which may be a precursor to phoenixing).  

PCG 2019/D4 lists a number of indicators of phoenix behaviour and notes where such circumstances are 
present, the Commissioner may be more inclined to issue an estimate of a net amount, rather than making an 
assessment: 

• cyclically establishing, abandoning or deregistering companies to avoid paying taxes, creditors or 
employee entitlements; 

• a director associated with prior liquidations and/or deregistrations; 
• a director associated with prior instances of insolvency; 
• stripping or transfer of assets from the company, ahead of its abandonment, winding up or deregistration; 
• the transfer of company assets at an undervaluation (often to a related party) to defeat creditors; 
• the transfer of employees to a new company under the same effective control as the previous company 

to defeat tax obligations and employee entitlements; 
• backdating of resignation of a director, appointment of a 'straw' director or abandonment of a company 

without a resident director; 
• the concealment of role of a shadow or de facto director; 
• the concealment or destruction of company records. 

PCG 2019/D4 also notes that an estimate will generally not be made unless the Commissioner has made multiple 
attempts to contact the taxpayer to establish the amount or the taxpayer fails to engage or cooperate with the 
Commissioner to establish the amount. Examples of this include failing to return phone calls, refusing to provide 
information when requested, continuing delays by not making information available and not co-operating or 
meeting with tax officers.  

The information the Commissioner will consider in making a reasonable estimate includes information about the 
taxpayer's trading activities, taxable supplies or creditable acquisitions, information from third parties about 
supplies or acquisitions (e.g. land titles data), industry benchmarks and the pattern of the taxpayer's past 
behaviour (e.g. lodgement history and GST payments or claims).  

After receiving a notice of estimate, taxpayers can provide a complying statutory declaration to reduce or revoke 
the estimate within 21 days, request extra time to lodge a statutory declaration (providing reasons for the 
extension) or pay the estimated amount.  

If the Bill becomes law, the PCG will apply form the commencement of Schedule 3, being the first day of the 
quarter following Royal Assent.  

ATO reference PCG 2019/D4 
w_https://www.ato.gov.au/law/view/document?DocID=DPC/PCG2019D4/NAT/ATO/00001&PiT=9999123123595
8  

5.7 Remission of the additional superannuation guarantee charge 

The ATO has issued a draft Practice Statement on the remission of the additional superannuation guarantee 
charge that is imposed under Division 7 of the Superannuation Guarantee (Administration) Act 1992 (Cth). The 
charge is 200% of the superannuation guarantee shortfall. 

The draft Practice Statement is to replace the current Practice Statement Law Administration PS LA 2011/28 that 
deals with the Commissioner's power to remit the charge. 

The draft Practice Statement, consistent with the current PSLA 2011/28, provides that the Commissioner will 
undertake a three step process as follows: 

1. determine the basic level of remission, based on the employer's attempt to comply with their SGC 
obligations, including whether to allow an additional 25% remission for late payment offset claims; 
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2. determine a remission level based on the employer's compliance history, which may result in further 
remission from the basic level; 

3. consider all other relevant facts and circumstances to determine whether further remission is warranted. 

The draft Practice Statement provides different remission amounts for the basic level as compared with PSLA 
2011/28. Importantly, PSLA 2011/28 allows for a full remission at the basic level if the employer lodges an SG 
statements prior to compliance action by the ATO. However, under the draft Practice Statement the maximum 
remission at the basic level is 90%. 

The ATO set out however that an employer that has a turnover of less than $10 million and where they: 

• do not have a history of lodging SG statements late, 
• have lodged no more than four SG statements after the lodgment due date in the present case, 
• have no previous SG audits where they were found to have not met their SG obligations, and 
• have not previously been provided with penalty relief, 

they might have the remaining penalty remitted in full subject to an education directive. 

An employer would not be eligible to have the remaining penalty remitted to nil where they: 

• have been issued with an SG default assessment, 
• have lodged more than four SG statements after the lodgment due date in the present case, or 
• have previously been issued with an SG education direction. 

ATO reference PSLA 2019/D1 
w https://www.ato.gov.au/law/view/view.htm?docid=%22DPS%2FPSD20191%2FNAT%2FATO%2F00001%22 

 


