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1 Cases 

1.1 Greig – share losses not deductible 

Facts 

Mr Greig was an executive of a mining and resources company.  

Towards the end of his career Mr Greig was receiving significant cash bonuses from his employment and sought 
to make short-term gains on the stock market to maximise his retirement wealth.  

In 2006 Mr Greig had met Mr Foot from FSS Advisory and in 2008 engaged Mr Foot to assist in developing a 
strategy for short-term gains on the stock market, which was developed over the next three years, referred to as 
the ‘Profit Target Strategy’.  

Mr Greig described the Profit Target Strategy as follows:  

‘My strategy for making a profit from buying and selling shares was to select stocks whose market 
value was likely to increase in a short space of time – whether due to the relevant company being 
undervalued by the market, the potential for that company’s business to experience rapid growth, 
the company becoming a target for a corporate takeover, investors taking a favourable view of the 
performance or potential of a particular industry or sector of the market, or some combination of all 
of those factors. 

I did not set out to purchase shares in a particular industry, but I intended to draw upon my 
professional experience, skills and expertise gained in the course of working for Bechtel Group Inc. 
to identify suitable socks in the mining, energy and resources sector, which at that time in early 2011 
was generally performing very strongly. 

In selecting shares to purchase, my aim was to find stock that I could acquire and then sell at a profit 
within [a] period of several months, or [an] even shorter period, depending on the circumstances of 
the individual company. I wanted to be able to purchase shares, sell them quickly at a profit upon 
the happening of a liquidity event (such as the announcement of a takeover bid), and then use the 
proceeds to make other trades. The high degree of liquidity in the stock market appealed to me, 
because it meant that I could react quickly to changing circumstances and sell out of positions if it 
appeared to me that more money could be made by purchasing different stock. 

In 2011 Mr Greig acquired (and then subsequently sold) shares in Nexus Energy Limited, a mining and resources 
company with joint venture operations with Shell and Osaka Gas. This trade resulted in a net loss of $113,571 in 
2011. Mr Greig also bought and sold many other parcels of shares.  

At the end of the 2011 tax year, FSS Advisory sent Mr Greig a ‘Tax Summary’ which included:  

1. an ‘Income Summary’ that included the dividends and the like; and  
2. a ‘CGT Summary’ containing gains and losses on the shares, including Nexus.  

Mr Grieg passed the Tax Summary on to his tax advisers, PwC, who applied the Tax Summary details to his 
income tax return – that is, PwC did not treat the Nexus losses as being deductible on revenue account in Mr 
Greig's 2010-11 income tax return.  

Between 28 March 2012 and 9 May 2014, Mr Greig acquired 64 parcels of Nexus shares totalling 134,893,686 
shares at a total cost of $11,581,762. 

During this time, Mr Greig:  

 monitored the price of Nexus’ shares on a daily basis and sometimes two or three times a day;  

 read all announcements made by Nexus to the ASX and to the media; 

 reviewed the financial press on a daily basis for articles about Nexus; 
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 read research reports about Nexus published by investment banks, stockbroking firms and other stock 
market analysts; 

 regularly communicated with Mr Foot to discuss developments regarding Nexus’ share price and 
whether to buy or sell Nexus shares 

During this time, Mr Foot provided Mr Greig with reports suggesting that Nexus had entered into commercial 
arrangements with its joint venturers that would increase Nexus' profits and consequently double the share price 
in the short term.  

From 3 January 2013 until 9 December 2013, Mr Greig acquired enough shares to become a ‘substantial 
shareholder’ in Nexus.  

Mr Greig was also a ‘substantial shareholder’ in overseas companies. He did not ever sell any shares in any of 
these companies and shares in these companies had not been included in his ‘Profit Target Strategy’. 

Involuntary disposal of Nexus shares 

During 2014 it became apparent that Nexus was in financial difficulty and there were media reports to that effect.  

On 11 August 2014 Nexus' creditors approved a deed of company arrangement which provided for all Nexus shares 
to be transferred to a third party for nil consideration. Mr Greig incurred $507,198 in legal fees opposing this transfer, 
unsuccessfully. Mr Grieg lost all his shares in Nexus for nil consideration. Mr Greig made a loss of $11,851,762.  

Mr Greig sought to deduct the total loss, including his legal fees, under section 8-1(1)(a) or (b) of the ITAA 1997, 
being either that he incurred the losses in gaining or producing assessable income or losses that were necessarily 
incurred in carrying on a business for the purpose of gaining or producing assessable income. 

Mr Greig considered that he was carrying on a business of trading in shares between 28 March 2012 and 9 May 
2014. 

Mr Greig did not contend that he was in business as a share trader generally or in respect of any Nexus shares 
bought and sold before 28 March 2012.  

On 12 April 2016 Mr Greig applied for a private ruling that the losses he made on the shares in Nexus that were 
bought between 28 March 2012 and 9 May 2014 were deductible under section 8-1 for the 2015 tax year.  

On 24 May 2016 the Commissioner issued an unfavourable ruling.  

Mr Greig lodged an income tax return for the year ended 30 June 2014 without claiming the losses from the Nexus 
shares as deductions.  

On 23 June 2016 an assessment was issued to Mr Greig for the year ended 30 June 2015.  

On 20 October 2016, Mr Greig lodged an objection to the assessment on the basis that he was entitled to a 
deduction on the losses made from the Nexus shares and the legal fees he incurred contesting the DOCA. Mr Greig 
contended that the losses deductible either because: 

1. he acquired the shares as an isolated commercial transaction that he entered into for the purpose of profit 
on resale of the shares and, therefore, the shares were on revenue account consistent with the decision of 
the High Court in Federal Commissioner of Taxation v The Myer Emporium Ltd [1987] HCA 18; or  

2. he acquired the shares in carrying on a business as a share trader. 

On 9 May 2017 the Commissioner disallowed the objection. On 7 July 2017 Mr Greig appealed to the Federal 
Court.  

For the purpose of the proceedings before the Federal Court, the Commissioner and Mr Greig agreed that the legal 
fees would be treated in the same manner as the Nexus share losses for tax purposes.  
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Issues 

Were the losses on the Nexus shares deductible under section 8-1 of the ITAA 1997? 

Decision 

Isolated transaction for profit 

Thawley J noted in Myer the High Court held that a gain made from an isolated commercial transaction entered 
into otherwise than in the ordinary course of carrying on its business, but with the intention or purpose of making a 
profit or gain is ordinary income and that, if the gain would be ordinary income, a loss incurred in gaining or 
producing such ordinary income is deductible on revenue account (this is often referred to as the ‘Myer principle’).  

Thawley J noted that the Myer principle applied where the asset is acquired in a business operation or commercial 
transaction. Where the taxpayer is not carrying on a business, the transaction must be able to be described as a 
commercial dealing: McCurry v Federal Commissioner of Taxation  (1998) 39 ATR 121. 

His Honour commented as follows: 

An asset will generally not be a revenue asset if a taxpayer acquires the asset pursuant to a private, 
recreational or non-business activity: Visy Industries at [80]; Haass at [16]-[18]. The purchase of an 
investment by a private investor, without more, does not have the quality of a ‘business operation 
or commercial transaction’ and may be better described as an activity of a private, recreational or 
other non-business nature: Commissioner of Taxation v Whitfords Beach Pty Ltd [1982] HCA 8; 
(1982) 150 CLR 355 at 378-9; London Australia Investment Company Limited v Federal 
Commissioner of Taxation [1977] HCA 50; (1977) 138 CLR 106 at 129. 

Thawley J concluded that, whilst Mr Greig hoped the shares would increase in value, it was no different from a 
typical investor in listed shares and he did consider that the acquisition of the shares amounted to commercial 
transactions in the manner referred to in the Myer principle.  

While Mr Greig sought to show the acquisition was a business operation or commercial transaction through his 
activities after acquiring the shares his honour commented that whilst such events may be evidence of an earlier 
intention, they cannot create an intention that did not exist at the earlier time nor can they create a business 
operation from an earlier period of time. 

The Court considered that Mr Greig had a ‘profit-making purpose’ but that was not enough to make the gain or loss 
ordinary income as the acquisition of the shares was not part of a business operation or a commercial transaction. 

Carrying on a business 

Thawley J referred to the statement of the High Court in Federal Commissioner of Taxation v Murry (1998) 193 
CLR 605 as to the meaning of a business as follows: 

... A business is not a thing or things. It is a course of conduct carried on for the purpose of profit 
and involves notions of continuity and repetition of actions. 

Also in the High Court in Spriggs v Federal Commissioner of Taxation [2009] HCA 22 on whether a person is 
carrying on a business the Court stated: 

There is no definitive test for determining whether a taxpayer’s activities amount to the carrying on 
of a business. The question is one of fact and degree to be answered based on a wide survey and 
the overall impression of the taxpayer’s activities. 

Thawley J noted the usual factors to be considered in determining whether a person is carrying on a business 
drawn from case law and then noted the following about Mr Greig's circumstances: 

1. that he travelled overseas between 200 and 300 days per year and this impacted on the time he could 
devote to share trading; 
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2. that he did not have a business plan;  
3. that he did not contend or provide any evidence that the Nexus shares were his trading stock;  
4. that all of the records of the share trades and other related information were kept with Mr Greig's advisers, 

not with him as the business proprietor; and  
5. that Mr Greig admitted that he did not consider himself to be in business at the time of the share trades, but 

formed the view that he may have been in business at a later point in time, upon discussions with his tax 
and financial advisers. 

With regard to the indicia of carrying on a business:  

1. Profit-making purpose  

Whilst Mr Greig acquired the Nexus shares for a purpose of profit, that purpose was not such to distinguish the 
Nexus shares from being held in a manner similar to any other passive investor.  

2. Nature, size and scale of activities 

It was substantial that Mr Greig made 64 acquisitions at a cost of $11.8 million. ‘However, size and scale are 
relative concepts’ and Mr Greig had significant resources to invest. The quantum in Mr Greig's case does not 
suggest a business any more than a significant capital investment.  

3. Commercial character of transactions 

The transactions were investments, not commercial or business in nature.  

4. Effort, repetition and regularity of activities  

Mr Greig made regular purchases of Nexus shares. Those purchases and associated activities involved repetition 
and regularity 

Mr Greig undertook regular review of shares prices and other information on the Nexus shares.  

Mr Greig engaged Mr Foot to undertake certain activities not limited to the investment in the Nexus Mr Foot 
undertook significant research and provided Mr Greig with advice. That was done as part of the business of Mr 
Foot, not Mr Greig. Mr Foot also assisted Mr Greig in building a ‘portfolio’ of shares, not to conduct a business. 
There was no evidence that anything done by Mr Foot, who appeared to do most of the work in relation to the 
share trades, was done in any business other than Mr Foot's business. 

Mr Greig did not himself conduct any of the significant record-keeping, tax and accounting functions of his 
dealings in Nexus shares 

5. Business-like manner and sophistication of activities 

Thawley J considered that Mr Greig did not carrying out his activities in a business-like manner. In particular, Mr 
Greig: 

 did not register as a business; 

 did not form an entity to conduct the business; 

 had no contemporaneous ‘business records’ other than those produced by his advisers; 

 relied upon documentary records prepared by his advisers. 

Thawley J considered that Mr Greig's activities were more consistent with a passive investor acting under advice, 
than a business person acting on their own research and developing their own plans.  

COMMENT – Thawley J noted in his decision that he was not ‘asked to find that Nexus shares which may 

have been acquired on capital account should be seen as having been held on revenue account at some point in 
time (cf Whitfords Beach)’. It may have been that Mr Greig would have been better arguing that the shares were 
initially on capital account but subsequently were dedicated to a profit making undertaking or plan. However, 
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whether this would have enabled him to deduct substantial losses on the shares would have depended on the 
value of the share at the time that the profit-making undertaking or plan was said to have commenced.  

Citation Greig v Commissioner of Taxation [2018] FCA 1084 (Thawley J, Sydney) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2018/1084.html 

1.2 South Melbourne Continental – lost trust deed 

Facts 

On 30 November 2017, South Melbourne Continental Pty Ltd made an application to the Supreme Court of 

Victoria for judicial advice in respect of the reconstruction of the deed of settlement for the Theo Totos Family 

Trust, which had been lost. The application also sought orders approving various transactions entered into by 
South Melbourne Continental between 1984 and 2017.  

Mr Theodorous Totos is the sole director of South Melbourne Continental. 

In the originating application, South Melbourne Continental sought the following orders: 

1. a declaration that the deed of trust be reconstructed and an advice as to whether South Melbourne 
Continental had power to effect 'the relevant transactions' pursuant to r 54.02 of the Supreme Court 
(General Civil Procedure) Rules 2015 (Vic); and 

2. an order conferring on South Melbourne Continental the power to enter into 'proposed transactions' 
pursuant to section 63 of the Trustee Act 1958 (Vic). 

The ‘relevant transactions’ included the running of a retail delicatessen business at the South Melbourne market 

for a period exceeding 30 years, income distributions made to the principal and secondary beneficiaries of the 

Trust, and transactions involving trust properties. 

In its final submissions to the Court, South Melbourne Continental no longer sought orders pursuant to section 63 
of the Trustee Act 1958 (Vic), but instead sought: 

1. declarations as to the content and execution of the trust deed, including the date of execution, trustee, 
settlement sum, settlor of the trust and stamping of the trust deed for duty; and 

2. a declaration that the assets of the Trust were held by South Melbourne Continental for the benefit of the 
beneficiaries. 

South Melbourne Continental named the Victorian Attorney-General as a defendant to the proceedings. On 22 

February 2018, orders were made removing the Attorney-General and the Court appointed a contradictor to 

assist the Court.  

Evidence provided by South Melbourne Continental included affidavits filed by Theo, his former solicitor Mr 
Moses, and his present solicitor, Mr Carneli. 

Evidence as to the creation of Deed of Settlement 

It was deposed that sometime around June 1984, Theo and his father instructed the firm John Wilder Darren 
Moses to establish a family trust. The Trust was established by a deed of settlement prepared by Mr Moses 
around that time. South Melbourne Continental, then named Woodlow Pty Ltd, was appointed as trustee of the 
Trust. Evidence as to the incorporation of South Melbourne Continental was provided to the Court, which included 
the memorandum of association of South Melbourne Continental, and a company search for South Melbourne 
Continental on the company register maintained by ASIC. 

Mr Moses recalled a meeting taking place but did not recall if Theo’s father was present.  

Evidence as to the terms of the Trust Deed 

Mr Moses exhibited a trust precedent dated 21 August 1981 then used by his firm to one of his affidavits. He did 
not recall amending the trust precedent between 1981 and 1984, when the trust deed was established. Mr Moses 
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took the view that the operative parts of the trust deed of the Trust would be similar to the trust precedent. Mr 
Moses did not provide a basis for holding this view.  

Mr Moses did not have recollection of the identity of the settlor or the settlement sum of the trust. Based on his 
usual practice, he held the belief that his secretary would have been the settlor under the Trust, and the 
settlement sum would likely have been $25. The secretary could not be located to give evidence. 

Theo recalled that there was no appointor for the Trust and his father was nominated as a guardian. He also 
recalled that he and his father were the principal beneficiaries of the Trust. His mother was not included as she 
was not involved in the business.  

Mr Moses had no recollection of how the trust deed was dealt with following its execution but deposed that it was 
his usual practice to prepare four deeds for execution, and to record the executed deed in the firm's deed register.  

Evidence as to effort to locate lost deed 

Sometime around May 2011, Theo became aware that the trust deed had been misplaced. He deposed that he 
made enquiries with his solicitor and accountant at the time and instructed them to search their respective deed 
registers and deed boxes. He was told by his solicitor and accountant that they were not in possession of the trust 
deeds. No other evidence was provided as to the result of the searches.  

Theo also made enquiries with banks, SRO Victoria, his former accountants and Mr Moses. Mr Moses sold his 
practice in 1987 to WMB Lawyers and transferred all the firm's deeds as part of the sale. Mr Carneli also made 
enquiries with WMB Lawyers. Despite these enquiries, Theo was unable to locate the lost trust deed.  

Evidence on records of transactions 

On 17 February 1986, South Melbourne Continental purchased a delicatessen business at the South Melbourne 
market in its capacity as the trustee of the Trust. A copy of the agreement for the purchase of the business was 
provided as evidence in Court.  

South Melbourne Continental also provided bank statements from the NAB in the name of Woodlow Pty Ltd as 
trustee for the Trust for the periods of 1991-1994, and one bank statement for the period of November 2017, 
which was in the name of South Melbourne Continental Pty Ltd as trustee of the Trust.  

It was noted by the contradictor that despite requests for business accounts of the Trust, no other bank 
statements were provided to the Court.  There was no evidence that Theo made enquiries with the NAB for other 
relevant statements and relevant documentations. 

Financial Statements of the Trust for the period between 2010 and 2017 were provided to the Court. Theo 
deposed that the Trust had been administered in accordance with the terms of the precedent trust deed, but did 
not provide a basis for that assertion. 

The Court noted that there was no evidence which assisted the Court in understanding how the accountants 
undertook the task of preparing financial statements for the Trust up to the 2017 tax year without having in their 
possession a copy of the trust deed.  

Evidence as to Assets of the Trust 

Over the years, South Melbourne Continental in its capacity as trustee of the Trust acquired real properties in 
Surfers Paradise, Queensland, Essendon, Victoria and Apollo Bay, Victoria. South Melbourne Continental 
provided historical title searches showing that the properties were at various times registered in the name of 
South Melbourne Continental. The financial statements showed that the Trust paid rates and expenses relating to 
the properties. No other evidence was provided to establish the Trustee dealt with those properties as trustee of 
the Trust. 

Theo provided evidence of consent orders made on 13 May 2016 in the Family Law Court between Theo and his 
former wife. The consent orders dealt with the assets of the Trust and provided that a trust property in Apollo Bay 
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was to be transferred to Theo's former wife. It also made provisions for the former wife to transfer her interest, 
relinquish her rights, and be released from any liability relating to and in connection with the Trust.   

The evidence relied upon in the Family Court was not provided the Court and it was not known how the Family 
Court determined that the Trustee of the Trust should be joined to the family law proceedings.   

The financial statements of the Trust in evidence disclosed that current trust assets included monies at the bank 
and a unit in Surfers Paradise. A title search shows that the Surfers Paradise units was mortgaged to the National 
Australian Bank. There were no mortgages documents with the NAB provided to the Court.  

The financial statements referred to an additional real property as being a trust asset. However, Theo deposed 
that he and his former wife had only held that property in their personal capacity.  

The financial statements also showed distributions and loans made by the Trust to Theo, his father, his former 
wife and his daughters as beneficiaries of the Trust.  

Issues 

1. Has there been clear and convincing proof as to the contents of the lost trust deed? 
2. Is there sufficient proof that all reasonable efforts to locate the trust deed had been carried out? 

Decision 

The Court noted that where an original trust deed has been lost, the Court may consider secondary evidence as 
to proof of the lost document. Citing the decision of McLelland J in Mak v Mak (1986) 6 NSWLR, the Court noted 
that the secondary evidence must be clear and convincing proof not only of the existence of the lost documents, 
but also of its contents.  

Referring to the case of D. R. McKendry Nominees Pty Ltd [2015] VSC 560, the Court observed that the evidence 
must also be sufficient to satisfy the court the trust deed is lost or destroyed and cannot be recovered.  

The Court also noted that the presumption of regularity may apply in evidentiary evaluation to the effect that, 
where a subsequent act can only be done legally after the performance of the prior act, proof of the subsequent 
act would carry with it the presumption of the due performance of the prior act.  

In this case, the Court considered that there were substantial gaps in the relevant information and facts provided 
to enable the deed to be reconstructed. Further, South Melbourne Continental had failed to provide clear and 
convincing proof as to the contents of the lost trust deed.  

The Court was not satisfied with Theo's recollection of the terms of the trust deed, as Theo was very young at the 
time the trust deed was settled and was under the guidance of his father. There was no collaborative evidence to 
verify Theo's recollection of the terms of the trust deed.  

The Court noted that secondary evidence which would usually assist the court, such as complete sets of the 
accounts for the trust, completed tax returns and various transactions for the trust over the years, were not in 
evidence. Financial statements that were provided only related to the period of time after it was discovered that 
the trust deed was misplaced. Other evidence relating to the searches and trust activities were sparse and of 
limited utility.  

The evidence of the Family Court orders was insufficient for the presumption of regularity to be applied in respect 
of the trust. 

Given that Mr Moses' evidence suggested that there was likely to be four trust deeds, the Court was not satisfied 
that all reasonable efforts to locate the trust deed had been carried out or that evidence of its existence was 
incapable of being procured. 

The Court was not prepared to confirm South Melbourne Continental’s power to affect the relevant transactions or 
to approve the transaction because of the limited evidence provided. 
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COMMENT – the Court’s power to reconstruct the trust was under Order 54.02 of the Supreme Court 

(General Civil Procedure) Rules 2015. In NSW an application would be made under section 63 of the Trustee Act 
1925 (NSW) (see Re Porlock Pty Ltd [2015] NSWSC 1243) or under the inherent jurisdiction of the court. 

Citation Application by South Melbourne Continental Pty Ltd [2018] VSC 398 (McMillian J, Melbourne) 
w http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSC/2018/398.html 

1.3 Goletsos – duty and hybrid trusts 

Facts 

On 7 September 2016 LRM Property Investments Pty Ltd in its capacity a trustee of the LRM Property 
Investments Trust transferred the property at 6 Columbia Street, North Balwyn, Victoria to Nancy Goletsos, a 
beneficiary of the LRM Property Investments Trust. 

The LRM Property Investments Trust is a hybrid trust. It has unitholders but LRM Property Investments Pty Ltd, 
as trustee, also has broad discretion as to the appointment of income and capital of the trust. LRM Global Pty Ltd 
was at all times the sole unitholder of the LRM Property Investments Trust. 

On 7 October 2016, the Victorian Commissioner of State Revenue assessed Nancy on the transfer to duty of 
$65,725. 

On 14 October 2016, Nancy lodged an objection on the basis that the transfer was exempt from duty 
under section 36A of the Duties Act 200 (Vic). Section 36A of the Duties Act provides that the transfer of dutiable 
property to a beneficiary of a ‘discretionary trust’ is exempt from duty if certain conditions are met.  

‘Discretionary trust’ is defined in section 36A of the Duties Act as follows: 

‘discretionary trust’ means a trust under which the vesting of the whole or any part of the capital of the 
trust estate— 
(a) is required to be determined by a person either in respect of the identity of the beneficiaries or the 
quantum of interest to be taken, or both; or 
(b) will occur in the event that a discretion conferred under the trust is not exercised; or  
(c) has occurred but under which the whole or any part of that capital will be divested from the person or 
persons in whom it is vested if a discretion conferred under the trust is exercised— 
but does not include a trust to which a unit trust scheme relates 

‘Unit trust scheme’ is defined in section 3 of the Duties Act as follows: - 

‘unit trust scheme’ means any arrangements made for the purpose, or having the effect, of providing, for 
persons having funds available for investment, facilities for the participation by them, as beneficiaries 
under a trust, in any profits, income or distribution of assets arising from the acquisition, holding, 
management or disposal of any property whatever pursuant to the trust; 

The Commissioner disallowed Nancy’s objection as he considered that the LRM Property Investments Trust was 
not a ‘discretionary trust’ as it was a ‘unit trust scheme’. 

Nancy appealed the objection decision to the VCAT. 

Nancy contended that, whilst the LRM Property Investments Trust is unitised, the broad powers of LRM Property 
Investments Pty Ltd as to the distribution of income and capital meant that the trust should be regarded as a 
‘discretionary trust’. Nancy also noted that when section 36A was introduced the Explanatory Memorandum 
stated that the exemption was to apply to ‘family trusts’ and the LRM Property Investments Trust could properly 
be described as a ‘family trust’ given it only had one unitholder. 
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The Commissioner contended that, notwithstanding the discretionary features of the LRM Property Investments 
Trust, it remained a unit trust scheme as the ‘status’ of unitholder under the terms of the trust was fundamental 
as: 

1. the trust fund was held for the unit holders in proportion to the number of units that each unit holder held in 
a class at any particular time; 

2. unit holders had the rights normally associated with unit holders of a trust, being the rights to unit 
certificates, the right to transfer those units and the right to be recorded in the register as a unit holder; and 

3. the discretionary powers to appoint income and capital to other persons could only be exercised in favour 
of persons defined by reference to the unitholder. 

The Commissioner also contended that the definition of ‘discretionary trust’ clearly contemplated that a unit trust 
scheme could have features ordinarily associated with a discretionary trust as the carve out for ‘trusts to which a 
unit trust scheme relates’ would only have application if the trust firstly had the discretionary features referred to 
in the definition. 

Issue 

Whether the LRM Property Investments Trust is a ‘discretionary trust’ such that the transfer to Nancy was exempt 
under section 36A of the Duties Act. 

Decision 

The Tribunal disallowed Nancy’s appeal. 

The Tribunal noted the comments of the High Court in CPT Custodian v Commissioner of State Revenue [2005] 
HCA 53 that there is no ‘constant, fixed normative meaning’ of what is a unit trust and, instead, the nature of the 
trust will depend upon its terms and the relevant statutory provisions.  

The Tribunal noted that the definition of ‘unit trust scheme’ under the Duties Act was deliberately broad and that 
the definition of ‘discretionary trust’ contemplated that a trust under which the trustee had discretionary powers to 
appoint income and capital may, nevertheless, be a unit trust scheme.  

The Tribunal also referred to the comments of the High Court in ElectNet (Aust) Pty Ltd v Federal Commissioner 
of Taxation [2016] HCA 51 that unitisation is a defining feature of a unit trust and cited the following comments of 
Nettle J in that decision 

… it is conceivable that there may be a unit trust in which each unit holder’s beneficial interest in the trust 
estate is contingent rather than vested. But so to observe in no way implies that a discretionary trust which is 
not unitised in the plain and ordinary sense of that term is properly to be regarded as a unit trust for the 
purposes of Div 6C. 

The Tribunal conclude that the combination of: 

1. the unitisation of the Trust;  
2. the provision of funds for investment through the purchase of units; and 
3. the ability of unitholders to participate in distributions of both income and capital and on termination of the 

Trust, 

meant that the LRM Property Investments Trust could be regarded as a trust to which a unit trust scheme relates. 

COMMENT – this decision suggests that a hybrid trust can be a ‘corporation’ for the purpose of the 

corporate consolidation transaction and the corporate reconstruction transaction exemptions in the Duties Act 
1997 (NSW) as a ‘corporation’ includes a unit trust scheme, and the definition of unit trust scheme in NSW is 
identical to that in Victoria. 

Citation Goletsos v Commissioner of State Revenue (Review and Regulation) [2018] VCAT 730 (Tang M, 
Melbourne) 
w http://classic.austlii.edu.au/au/cases/vic/VCAT/2018/730.html  
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1.4 The Optical Super Store – payroll tax and relevant contracts 

Facts 

The Optical Super Store Pty Ltd is the trustee of four related trusts that together carry on an optical dispensary 
business known as The Optical Super Store. 

The Optical Super Store business commenced in Queensland in around July 1989. At the time the business was 
commenced, it was not possible for optical dispensary to sell both glasses frames and prescription lenses. The 
lenses needed to be purchased from an optometrist. 

Margaret Douglas and Ian Melrose, who were wife and husband at the time, entered into an arrangement under 
which entities owned by Margaret would sell glasses frames and entities owned by Ian sell lenses from adjacent 
stores. Ian's entity was Optom Admin Pty Ltd as trustee for the Business Admin Trust. 

Out of concern for professional negligence claims that would arise if he employed optometrists, Ian entered into 
tenancy arrangements with optometrists who worked in his business. 

Subsequently, Margaret opened further Optical Super Store stores in Myer department stores in South Australia, 
Victoria, Western Australia and New South Wales, which did not have the restrictions that existed in Queensland. 
The stores in each State were owned by different entities.  

The restrictions were ultimately lifted in Queensland and Optom Admin Pty Ltd as trustee for the Business Admin 
Trust, an entity controlled by Ian, was issued a license to carry The Optical Super Store in Queensland. 

Under the original arrangements between Optom Admin Pty Ltd and the optometrists, the optometrist (or an entity 
nominated by it) would be entitled to receive any consultation fees, but the optometrist or nominee paid an 
occupancy fee to Optom Admin Pty Ltd, calculated as a percentage of the revenue earned by the optometrist. 

Later, the arrangements between Optom Admin Pty Ltd and the optometrists changed. To prevent non-payment 
of the occupancy fees, the optometrists would direct Medicare and private patients to pay the consultation fees to 
the store owner, to be held on trust for the optometrist or its nominee. The store would then deduct the occupancy 
fees due, and pay the net amount to the optometrist or their nominee. The calculation of the occupancy fee also 
changed, being the net amount calculated by deducting from the gross fees for the optometry services an amount 
calculated by multiplying the hours worked by the optometrist by an hourly rate. If this calculation resulted in a 
negative amount, this amount was paid to the optometrist or their nominee as a ‘store attendance premium’. 

The consultation fees were paid into the store owner's main trading account. The deposits named the relevant 
optometrists. The monies were not held in separate sub-accounts for each optometrist. 

On a monthly basis each optometrist submitted the number of hours worked in a given store. The hours were 
signed off by the relevant store manager and in some cases were subject to review by a manager at the head 
office in Melbourne. 

A monthly payment would be made to the optometrist or its nominated entity of the amount of the consultation fee 
it was due after deduction of the occupancy fee. The net amount was calculated by multiplying the number of 
hours worked by the then applicable rates. The difference between the amount so determined and the total 
consultation fee was the occupancy fee. No invoice is raised by the optometrist for this amount as it was 
considered to be a return of moneys belonging to the optometrist. 

The following flowchart illustrates the arrangement (from decision): 
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Where the consultation fees derived by the optometrists (or their entities) was less than the amount that they 
would be entitled to based on their hourly rate and time spent in the store, the store would pay a store attendance 
premium to the optometrists (or their nominee). 

Sometime after 1989 Margaret and Ian separated and operated stores separately in the various States.  

On 4 May 2010 the Victorian Commissioner of State Revenue commenced a payroll compliance tax investigation 
of Optical Super Store Pty Ltd and various entities that operated some of The Optical Super Store stores that 
were controlled by Margaret. These included The Celestial Inheritance Family Trust and the Celestial Inheritance 
Investment Trust. Ian was in the class of beneficiaries of these two trusts.  

That investigation led to the issue of multiple payroll tax assessments in October 2012 for the 2006 to 2011 
payroll tax years imposing additional payroll tax of $192,387, penalties of $48,096 and interest of $27,076. 

The Commissioner contended that the arrangements between the store owners and the optometrists (or their 
entities) were relevant contracts under the Payroll Tax Act 2007 (Vic) and that the payments made to the 
optometrists (or their entities) were deemed wages for payroll tax as they were payments made for or in 
connection with services under the relevant contracts. 

Objections were lodged to the assessments. The store owners contended that the agreements with the 
optometrists (or their nominees) were not relevant contracts because they were tenancy agreements and the 
services provided by the optometrists (or their nominees) were provided to the general public not to the store 
owners.  

The store owners further contended that, even if the agreements were relevant contracts, no payments were 
made to the optometrists (or their nominees) by the store owners that were for or in relation to the performance of 
work. A large portion of the payments from the store owners to the optometrists (or their nominees) were the 
return of Medicare and private patient fees received by the store owner on trust for the to the optometrists (or 
their nominees). They contended the return of the consultation fees after deduction of an occupancy fee could not 
be seen to be payments made for or in connection with any services under the relevant contract.  

In respect of the store attendance premium, the store owners contended that these were in the nature of rental 
incentives to encourage the optometrists (or their entities) to enter into the agreements with them. 

On 12 November 2014, the Commissioner disallowed the objections. The Commissioner contended that: 
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1. The arrangements were not “mere” tenancy arrangements and that under the agreements the 
optometrists (or their entities) provided services to the stores owners and patients and customers of the 
business of the store owners, such that they were relevant contracts. 

2. The formula by which the entitlement of the stores owners and optometrists (or their nominees) to the 
respective portions of the consultation fees was determined made it clear that the consultations fees 
were not held by the store owners on trust for the optometrists (or their nominees). 

3. Even if the consultation fees were held on trust for the optometrists (or their nominees), the distribution 
to them was still wages. The Commissioner relied on the decision of White J in Freelance Global Ltd v 
Chief Commissioner of State Revenue [2014] NSWSC 127 as authority for the proposition that the fact 
that payments to a party are trust distributions does not prevent them from being deemed to be wages. 

4. In any event, the component represeting the store attendance premium were wages. 

The store owners appealed to the Victorian Civil and Administrative Tribuna (VCAT). 

Issues 

1. Whether the agreements between the store owners and the optometrists (or their nominees) are relevant 
contracts? 

2. Whether the payments from the store owners to the optometrists (or their nominees) payments made for 
or in connection with any services? 

Decision 

Relevant contracts? 

The Tribunal noted that the test of whether the contracts between the stores owners and the optometrists (or their 
nominees) were relevant contracts was whether they were contracts under which the store owners had had 
supplied to them the ‘services of persons for or in relation to the performance of work. 

The Tribunal considered that arrangements were put in place to benefit the stores because the provision of 
optometry services on site would lead to increased sales of frames, lenses and other optometry products. 

The Tribunal also considered that it was possible for the services of the optometrists to be provided to the store 
owner as well as to the patients.  

The Tribunal noted that while though the flow of payments under the contracts and the tax treatment of the 
payments did not determine whether the contracts are relevant contracts, they may be relevant to whether there 
were any amounts which should be treated as wages, or whether any of the contractor exemptions might apply. 

The Tribunal responded to the contention that the arrangements were simply tenancy arrangements by referring 
to the observation of Croft J in Swan v Uecker [2016] VSC 313 that 

..the characterisation of an agreement .... As a lease or licence depends upon the proper construction of 
that agreement – looking to substance and not form – and having regard to relevant surrounding 
circumstances. 

The Tribunal noted that the lack of reference to a particular store made the tenancy characterisation implausible. 

The Tribunal concluded that the contracts were relevant contracts. 

Were the consultation fees held on trust for the optometrists (or their nominees) 

The Tribunal noted that the contracts expressly stated that the consultation fees were to be held by the store 
owners on trust for the optometrists (or their nominees). That is, that they used the explicit language of a trust. 
The optometrists understood the money was being held for them and the payments made to them were a return 
of that money.  

The Tribunal accepted that the nature of the contracts between the store owners and the optometrists (or their 
nominees) were such that: 
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1. in the event of insolvency of an optometrist (or their entity), the liquidator or trustee in bankruptcy could 
pursue the Trustee for the relevant entitlements; 

2. that a court would exercise its equitable jurisdiction to require the store owners trustee to pay the 
optometrists (or their nominees) their full consultation fees at the end of each month, if the Optometrists’ 
nominees were to call for those funds.  

On this basis, the Tribunal accepted the consultation fees were held on trust for the optometrists (or their 
nominees). 

Is the distribution of the trust amounts a payment for or in relation to the performance of work? 

The Tribunal noted that the circumstances here were distinguishable from Freelance Global where trust 
distributions had been found to be taxable wages because in Freelance Global the contractors had no entitlement 
to the client fees, whereas in this case they did. 

The Tribunal concluded that having found there to be an express trust, the payments to the optometrists (or their 
nominees) were simply a return of money belonging to them and could not be viewed as a payment for or in 
relation to the services provided to the store owners. 

Were the store attendance premiums for or in relation to the performance of work?  

As the Tribunal had concluded that the optometrists were providing services to the store owners as well as the 
patients and there was a close connection between the premiums and the performance of work in that they were 
paid calculated based on the number of hours that the optometrist spends working in the stores, they were 
considered to be payments for or in relation to the performance of work. 

Citation The Optical Superstore Pty Ltd & Ors v Commissioner of State [2018] VCAT 169 (Tang M, Melbourne) 
w http://classic.austlii.edu.au/au/cases/vic/VCAT/2018/169.html 

1.5 MD Commercial – duty and transfer to nominee 

Facts 

Christine Fox was the owner of land in Pakenham, Victoria.  

On 2 October 2011 Christine died and the land in Pakenham was subsequently transferred to her two sons, 
Anthony and Matthew, as tenants-in-common in equal shares, with Anthony and Matthew being registered as 
proprietors on 30 March 2012. 

On 3 May 2012 the following trusts were established:  

1. the M David Trust with MD Commercial Pty Ltd as its trustee and Matthew specified as the beneficiary.  
2. the James Trust with AJ Commercial Pty Ltd as its trustee and Anthony specified as the beneficiary.  

The relevant provisions of the deeds for the two trusts were as follows: 

Clause 1: the Trustee hereby acknowledges that: 

(a) It is registered or entitled to become registered as the proprietor of a one half interest in the 
property situated at and known as 13-15 Torre Road, Pakenham... 

(b) ... and pursuant to the entitlement under the Will ...of Christine Fox... the Beneficiary is the 
beneficial owner of the interest held by the Trustee in the Property. 

Clause 2: the Trustee hereby covenants that: 

(a) The Trustee holds its interest in the Property in trust for the Beneficiary and will transfer and 
deal with its interest in the Property... in such manner as the Beneficiary may from time to time 
direct. 
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Clause 3: 

The Trustee hereby irrevocably appoints the Beneficiary as its Attorney for the purpose of doing 
everything which the Beneficiary may deem desirable in order to effect a transfer of the Trustee’s interest 
in the Property to the Beneficiary or to a purchaser from the Beneficiary... 

 Clause 6(g): the Trustee was empowered, at the discretion of, or with the consent of, the Beneficiary: 

To hold, use, purchase, construct, demolish, maintain, repair, renovate, reconstruct, develop, 
improve, sell, transfer, convey, surrender, let, lease, exchange, take and grant options or rights 
in, alienate, mortgage, charge, pledge, reconvey, release or discharge or otherwise deal with any 
real or personal property. 

Clause 6(h): the Trustee was empowered, at the discretion of, or with the consent of, the Beneficiary: 

To partition or agree to the partition of, or to subdivide or agree to the subdivision of any land or 
other property which may for the time being be subject to the trusts hereof. 

On 10 August 2012, the land in Pakenham was transferred to MD Commercial Pty Ltd and to AJ Commercial Pty 
Ltd as to 50% each. On the same day, the transfers were stamped as exempt pursuant to section 35(1)(a) of the 
Duties Act 2000 (Vic). Section 35 of the Duties Act relevant provides as follows: 

35 Transfers to and from a trustee or nominee 

(1) No duty is chargeable under this Chapter in respect of— 

(a) a transfer of dutiable property that is made by the transferor to a trustee or nominee to be held solely 
as trustee or nominee of the transferor, without any change in the beneficial ownership of the property; or 

(b) a declaration of trust by a trustee or nominee referred to in paragraph (a) under which the dutiable 
property referred to in that paragraph is held on trust solely for the transferor, without any change in the 
beneficial ownership of the property; or 

(c) a transfer made by way of re-transfer of dutiable property referred to in paragraph (a) to the transferor, 
without any change in the beneficial ownership of the dutiable property, if no person other than the 
transferor has had a beneficial interest in the property between the transfer to the trustee or nominee and 
the retransfer. 

On 28 April 2016 following the development and sale of part of the land, the Commissioner of State Revenue 
commenced an investigation about whether the transfers were correctly treated as exempt 

On 7 December 2016 the Commissioner determined that the transfers did not qualify for exemption under section 
35(1)(a) of the Duties Act and a notice of assessment was issued.  

MD Commercial and AJ Commercial objected to the assessment. They contended that the transfers fell within the 
exemption in section 35(1)(a) as: 

 the transfer of the property was made by the transferor to the trustee or nominee; 

 the property was to be held solely as trustee or nominee of the transferor; and 

 there was no change in the beneficial ownership of the property. 

On 22 February 2017 the Commissioner disallowed the objection.  

MD Commercial and AJ Commercial requested that the matter be referred to the VCAT. 

Issue 

Whether the transfers of the land to MD Commercial and AJ Commercial were exempt as transfers to a trustee or 
nominee to be held solely as trustee or nominee of the transferor. 
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Decision 

The Tribunal referred to the decisions of the Victorian Supreme Court in Comptroller of Stamps v Yellowco Five 
Pty Ltd [1993] VicRp 90 and Commissioner of State Revenue v Victoria Gardens Developments Pty Ltd [2000] 
VSCA 233. In those decisions, the Supreme Court construed the exemption in section 35(1)(a) of the Duties Act 
narrowly. In Yellowco Fullagar J stated as follows: 

It is the obligation of the trustee which requires examination and that can be determined only according to 
the terms of the trust document. The difficulty for the respondent in this case is that the trust deed, when 
examined, makes provision for the issue of further units and thus for the dispersion of the beneficial 
ownership among others than the transferor. 

The Tribunal considered in this case there was not constancy of beneficial ownership, as in it would not be held 
solely for the beneficiary, as it was always in the power of the beneficiary to direct the trustee to sell the property 
or subdivide the property and sell part of it. The Tribunal concluded that the power to sell denied the exemption 
as there is always a possibility that the beneficial ownership will change. 

COMMENT – in NSW a transfer of dutiable property to a nominee is dutiable at ad valorem rates, but a 

refund is available if the property is transferred back and certain other requirements are met. It is not clear what 
occurs where a beneficiary dies before a transfer back occurs. 

Where the refund is available duty of $100 is levied between the two transactions.  

Note also that there are special provisions dealing with custodians for superannuation funds. 

Citation MD Commercial Pty Ltd v Commissioner of State Revenue [2018] VCAT 333 (Davis SM, Melbourne) 
w http://classic.austlii.edu.au/au/cases/vic/VCAT/2018/333.html 

1.6 Shanahan – shareholder oppression 

Facts 

Dr Shanahan and Dr Saunders were the minority shareholders in Canberra Eye Hospital Pty Ltd, which operated 
an ophthalmic medical facility. Dr Dunlop, Dr Duncan and Dr Khannah together comprised the majority 
shareholding. The minority held 43% and the majority 57% of the shares in Canberra Eye Hospital. 

The most profitable operation conducted by Canberra Eye Hospital was cataract surgery, which was primarily 
carried out by the majority shareholders. Dr Shanahan had retired from practice in 2005. In 2001, Dr Saunders 
had stopped performing surgery, however continued to consult in the practice. Accordingly, the minority were 
contributing little to the generation of the income of the hospital, but were receiving a passive income from 
Canberra Eye Hospital as shareholders, essentially from the exertions of the majority shareholders. The majority 
resented this situation. 

From early 2008, there were a series of efforts by the majority shareholders to implement arrangements, 
including performance fee arrangements for the executive directors who were actively involved in performing 
surgical procedures at the hospital, and succession plans under which the minority’s shares would be transmitted 
to the majority and to other active surgeons who might come to work at the hospital. The minority opposed the 
plans, taking the position that they were entitled to keep their shares and to earn the passive income.  

In late 2009, the minority commenced proceedings in the Federal Court of Australia for oppressive conduct as a 
result of resolutions sought by the majority which entitled the directors to be paid a quarterly performance fee. 
The directors at that time were Drs Saunders, Dunlop, Duncan and Khannah. The resolutions sought were 
intended to favour the majority.  In the meantime, the minority discovered that the majority, without the knowledge 
or consent of the minority, had sold a refractive laser machine owned by CEH Laser (an entity related to 
Canberra Eye Hospital) to a new company formed by the majority, and the majority had commenced billing 
patients through the new entity using the Laser Centre name.  
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In October 2010, the Federal Court proceedings were settled by the parties entering into a deed of settlement and 
release and a shareholders’ agreement. Drs Dunlop and Khannah agreed to pay $90,000 to Drs Shanahan and 
Saunders, in instalments as a settlement in connection with the disposal of the laser machine. 

Eventually, the majority decided to conduct their surgery elsewhere by establishing their own hospital operated by 
Canberra Micro-Surgery Pty Ltd, of which the majority were shareholders and directors. On 6 February 2013, the 
majority gave written notice to Canberra Eye Hospital that from 1 July 2013 they intended to perform the majority 
of their cataract surgery at Canberra Micro-Surgery and that they expected that their other surgery and intravitreal 
injections would be performed for the foreseeable future at both Canberra Eye Hospital and Canberra Micro-
Surgery.  

On 24 July 2013, at an extraordinary general meeting of Canberra Eye Hospital convened by Dr Dunlop, the 
majority procured the appointment of Mr Phillip Chynoweth and Ms Susanne Tegen as independent directors of 
Canberra Eye Hospital, and the removal of Dr Saunders as a director of Canberra Eye Hospital. Mr Chynoweth 
was Dr Dunlop’s former brother-in-law and Dr Dunlop was in a relationship with Ms Tegen. Following the meeting, 
the minority reappointed Dr Saunders as a director of Canberra Eye Hospital, and Michael Shanahan (Dr 
Shanahan's son) as his alternate, using their power in the shareholders agreement which entitled the minority to 
appoint a director to the board. 

From the outset of their appointment as directors of Canberra Eye Hospital, Ms Tegen and Mr Chynoweth 
deliberately excluded Dr Saunders and his alternate director, Mr Shanahan, from participation as directors in the 
affairs of Canberra Eye Hospital. On a number of occasions, Ms Tegen and Mr Chynoweth purported to act as 
the board of Canberra Eye Hospital, without Dr Saunders' participation. For example, Ms Tegen and Mr 
Chynoweth purported to act on behalf of the board, without Dr Saunder's knowledge, when instructing solicitors 
on behalf of Canberra Eye Hospital and when making decisions about the future of Canberra Eye Hospital. Dr 
Saunders was also not shown advices on various matters provided by solicitors instructed by Ms Tegen and Mr 
Chynoweth on behalf of Canberra Eye Hospital. There was extensive correspondence exchanged over the years 
between Ms Tegen and Mr Chynoweth, and the majority shareholders, to which Dr Saunders and the minority 
shareholders were not party. Further, the majority agreed to compensate Mr Chynoweth for his time and effort as 
a director of Canberra Eye Hospital without the knowledge of the minority, despite the shareholders agreement 
expressly providing that directors of Canberra Eye Hospital were to receive no remuneration for acting in that 
capacity. 

In August 2013, Drs Dunlop, Duncan and Khannah ceased carrying out cataract surgery at Canberra Eye 
Hospital, and Canberra Micro-Surgery officially opened in September 2013. At the same time and for a period 
afterwards, a number of employees of Canberra Eye Hospital moved to work at Canberra Micro-Surgery. 

In order for Canberra Eye Hospital to continue to be profitable, Dr Saunders looked for new doctors to perform 
cataract surgery at the hospital. Dr Saunders identified Dr Kim Frumar as a candidate. Dr Frumar encountered 
significant resistance from the majority over a period of nine months in trying to achieve his accreditation at the 
hospital. Dr Frumar finally achieved accreditation on 29 October 2014 and planned to start operating at the 
hospital in early 2015. 

A directors’ meeting of Canberra Eye Hospital was held in early September 2014 attended by Ms Tegen, Mr 
Chynoweth and Mr Shanahan. At the meeting, Ms Tegen and Mr Chynoweth presented to Mr Shanahan a 
document which had previously been sent to the majority but had not been seen previously by the minority. Mr 
Shanahan did not have the opportunity to read the document until after the meeting. After the meeting, Mr 
Shanahan was presented with minutes which falsely recorded that there had been a decision to move the head 
lease for Canberra Eye Hospital's premises from Canberra Eye Hospital to Canberra Eye Hospital Management, 
being Canberra Eye Hospital’s management company. According to Mr Shanahan, there was no discussion of 
this subject at the meeting. The minority objected to the transfer of the head lease on the basis that shareholders 
agreement required a ‘supermajority resolution’ to dispose of a substantial part of its assets, and the head lease 
was the major asset of Canberra Eye Hospital. Under the terms of the shareholders agreement, a supermajority 
resolution required the agreement of shareholders holding more than 90% of the total voting rights in Canberra 
Eye Hospital. Ultimately, the transfer of lease did not take place. 

In late January 2015, just before Dr Frumar was to commence working at Canberra Eye Hospital and at a time 
when Canberra Eye Hospital was clearly not insolvent, Mr Chynoweth and Ms Tegen used their power as 
directors to pass a resolution to place Canberra Eye Hospital into voluntary administration. The resolution was 
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made at a directors’ meeting for which the agenda made no reference to this proposed resolution. Dr Saunders 
resisted the appointment of an administrator to Canberra Eye Hospital at the meeting and apparently no formal 
vote on the issue was taken at the directors' meeting. Nonetheless, as a result of the meeting, Jamieson Louttit 
was appointed as the administrator of Canberra Eye Hospital. 

During the administration process, the administrator indicated that he intended to sell the business as a going 
concern. The Administrator obtained bids from the majority and the minority respectively for the purchase of the 
assets of Canberra Eye Hospital. On 29 April 2015, the majority advised that they had purchased the Canberra 
Eye Hospital business for $3.55 million, being $50,000 more than the final offer made by the minority. 

The majority and minority subsequently negotiated a sale of the minority's shares in Canberra Eye Hospital to the 
majority. Dr Saunders asserted that the minority were essentially forced into the sale on the basis that they had 
received no clarification from either the administrator or the majority as to how the proceeds of the sale of the 
assets would be distributed to the shareholders of Canberra Eye Hospital by the administrator. There was no 
certainty that the minority would receive any of the sale proceeds and the minority had an obligation to mitigate 
their loss. 

On 11 June 2015, the minority entered into a share sale agreement to sell their shares in Canberra Eye Hospital 
to the majority for $1,776,000 plus 43% of the value of stock. Completion of the sale occurred on 25 June 2015. 
Dr Saunders resigned as a director of Canberra Eye Hospital on that date. 

The minority commenced proceedings in the Supreme Court for an order that the majority compensate them for 
the difference between the true economic value of their shares and the depressed value for which they say they 
sold them to the majority, because of oppressive conduct on the part of the majority. The minority complained that 
the conduct of Canberra Eye Hospital’s affairs was contrary to the interests of the members as a whole or 
oppressive to, unfairly prejudicial to, or unfairly discriminatory against them because: 

1. Mr Chynoweth and Ms Tegen preferred the interests of the majority, who appointed them, over the 
interests of the members as whole; 

2. Mr Chynoweth, Ms Tegen and the majority unfairly and unjustifiably undermined Canberra Eye Hospital’s 
prospects of returning to profitability by obstructing Dr Frumar’s accreditation; and 

3. Mr Chynoweth and Ms Tegen placed Canberra Eye Hospital into voluntary administration, when it was 
not insolvent or likely to become insolvent, for the collateral purpose of bringing about a sale of the 
minority’s share in the hospital to the majority. The minority argued that this conduct induced them to sell 
their shares in Canberra Eye Hospital to the majority for less than what they were worth. 

Section 232 of the Corporations Act 2001 gives the Court power to make an order under section 233 of the 
Corporations Act if the conduct of a company’s affairs is contrary to the interests of the members as a whole or 
oppressive to, unfairly prejudicial to, or unfairly discriminatory against, a member or members whether in that 
capacity or in any other capacity. Under section 233, the Court can make any order that it considers appropriate 
in relation to the company, including requiring a person to do a specific act. 

Dr Frumar suddenly passed away on 10 April 2016. 

Issues 

1. Was the conduct of the majority contrary to the interests of the members as a whole or oppressive to, 
unfairly prejudicial to, or unfairly discriminatory against, the minority shareholders? 

2. Were the minority shareholders entitled to relief under section 233 of the Corporations Act by way of an 
order that the majority compensate them for the difference between the true economic value of their 
shares and the alleged depressed sale price for which the shares were sold to the majority?  

Decision 

Hammerschlag J held that at least from the time of the appointment of Ms Tegen and Mr Chynoweth as directors, 
the affairs of Canberra Eye Hospital were conducted in a sustained and deliberate way both contrary to the 
interests of the members as a whole and oppressive to, unfairly prejudicial to, and unfairly discriminatory against 
the minority shareholders. His Honour found that in the case of Dr Saunders, he was oppressed, prejudiced and 
discriminated against both as a member and in his capacity as a director. 
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In particular, Hammerschlag J noted that the following actions of the majority and the directors appointed by the 
majority were oppressive to, unfairly prejudicial to, or unfairly discriminatory against the minority: 

1. Mr Chynoweth using his position as a director of Canberra Eye Hospital to ask for and obtain, secretly, 
compensation from the majority contrary to the shareholders’ agreement; 

2. the majority secretly making payments to the directors; 
3. the majority appointing ‘independent’ directors, who were actually partial to the interests of the majority; 
4. Mr Chynoweth and Ms Tegen's conscious alignment with the majority and his lack of integrity and fairness 

when dealing with the minority (his Honour noted that an action of directors that is in breach of fiduciary 
duty will be relevant to whether there has been unfairness in the context of oppression: Tomanovic v 
Global Mortgage Equity Corporation Pty Ltd (2011) 84 ACSR 121; HNA Irish Nominee Ltd v Kinghorn (No 
2) (2012) 88 ACSR 427; 

5. the majority making no attempt to attract other surgeons to work at Canberra Eye Hospital following the 
establishment of Canberra Micro-Surgery; 

6. the majority's actions in delaying and frustrating Dr Frumar's gaining accreditation at Canberra Eye 
Hospital; 

7. the majority poaching Canberra Eye Hospital 's valuable employees; 
8. the majority failing to provide funding for Canberra Eye Hospital; 
9. the majority seeking to take over Canberra Eye Hospital 's head lease; 
10. the appointment of the voluntary administrator to Canberra Eye Hospital (his Honour quoted case law 

which holds that the passing of a resolution to appoint a voluntary administrator may amount to 
oppressive conduct: Ubertini v Saeco International Group SPA Societa A Socio Unico (No 4) (2014) 98 
ACSR 138); and 

11. the majority procuring the sale of the minority's shares and subsequently closing down Canberra Eye 
Hospital. 

His Honour noted that the essential criterion of conduct that is ‘oppressive to, unfairly prejudicial to, or unfairly 
discriminatory against’ for the purposes of section 232 of the Corporations Act is commercial unfairness, and that 
commercial unfairness ‘is assessed objectively in the eyes of a commercial bystander’: Morgan v 45 Flers Ave 
Pty Ltd (1986) 10 ACLR 692. The test is whether the conduct is so unfair that reasonable directors would have 
thought it to be unfair: Campbell v Backoffice Investments Pty Ltd (2008) 66 ACSR 359. 

Hammerschlag J noted that the order for compensation sought by the minority was within the jurisdiction of the 
Supreme Court pursuant to section 233 of the Corporations Act, given that section 233(1)(j) empowers the Court 
to require a person to do a specified act. That act can be the payment of money. However, while Hammerschlag 
J found that the complaint of oppressive conduct had been made out and that the minority shareholders were 
induced to sell their shares to the majority as a result, his Honour refused to grant the minority any relief under 
section 233 of the Corporations Act on the basis that the minority had not received consideration for their shares 
which was less than what they were worth. To the contrary, his Honour found on the evidence that the minority 
shareholders had, in fact, received consideration which was more than what the shares were worth at the time of 
the sale to the majority shareholders. In coming to this conclusion, his Honour noted that section 233(1) of the 
Corporations Act gives the Court a wide discretion with respect to relief, and as such, there is no automatic right 
to obtain a remedy where a breach of s 232 is established: Shelton v NRMA Limited (2004) 51 ACSR 278. 

For the purposes of valuing the shares, Hammerschlag J said that the minority’s shares were to be valued on the 
assumptions that the oppressive conduct did not occur (Rankine v Rankine (1995) 124 FLR 340), that Dr Frumar 
had started and continued working at Canberra Eye Hospital as contemplated (ignoring the fact that Dr Frumar 
subsequently passed away on 10 April 2016), and that the voluntary administrator had not been appointed. 

Citation Dr Leo Shanahan v Jatese Pty Ltd [2018] NSWSC 1088 (Hammerschlag J, Sydney) 
w https://www.caselaw.nsw.gov.au/decision/5b4bdeefe4b09e9963070e6c 
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2 Legislation 

2.1 Progress of legislation 

Title 
Introduced 

House Passed House 
Introduced 

Senate Passed Senate Assented 

Income Tax Rates Amendment 
(Working Holiday Maker Reform) 
2016 

12/10 17/10 7/11   

Superannuation (Objective) 2016 9/11 22/11 23/11   

Treasury Laws Amendment 
(Enterprise Tax Plan No. 2) 2017 

11/5 8/2 12/2   

Treasury Laws Amendment 
(Improving Accountability and 
Member Outcomes in 
Superannuation Measures No. 2) 
2017 

14/9 23/10 13/11   

Treasury Laws Amendment (2018 
Measures No. 2) 2018 

8/2 25/6 26/6   

Treasury Laws Amendment (2018 
Measures No. 3) 2018 

15/2 27/6 27/6   

Treasury Laws Amendment (2018 
Measures No. 4) 2018 

28/3 25/6 26/6   

Treasury Laws Amendment (2018 
Superannuation Measures No. 1) 
2018 

24/5 19/6 25/6   

Treasury Laws Amendment 
(Accelerated Depreciation for Small 
Business Entities) 2018 

24/5 19/6 25/6   

Treasury Laws Amendment 
(Enterprise Tax Plan Base Rate 
Entities) 2018 

18/10 8/2 12/2   

Treasury Laws Amendment 
(Reducing Pressure on Housing 
Affordability Measures No. 2) 2018 

8/2 1/3 19/3   

Treasury Laws Amendment (Tax 
Integrity and Other Measures) 2018 

28/3 10/5 18/6   

Treasury Laws Amendment (Tax 
Integrity and Other Measures No. 2) 
2018 

24/5 25/6 27/6   

Treasury Laws Amendment 
(Working Holiday Maker Employer 
Register) 2017 

16/2 9/5 10/5   

 
2.2 Removal of tax deductibility of payments where tax not withheld 

On 23 July 2018 Government released Exposure Draft Legislation as part of the Black Economy Taskforce Final 
Report to deny taxpayers deductibility for payments, to which withholding obligations relate, if a taxpayer has not 
complied with its withholding obligations.  

Currently, the PAYG system requires entities to withhold an amount from certain payments, to remit the amount 
withheld and to notify the Commissioner of these payments. These payments include a payment: 

 of salary, commissions, bonuses or allowance to an employee; 

 of director’s fees; 

 to a religious practitioner; 

 under a labour hire arrangement; 

 made to suppliers that have not provided an ABN; 

 of a non-cash benefit. 

Entities can generally claim a deduction in relation to payments that relate to the withholding obligation.  
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Although there are penalties for failing to withhold under the PAYG system, the Exposure Draft proposes to 
create a financial disincentive for entities that do not comply with its withholding obligations by denying such 
entities a deduction in relation to payments that relate to the withholding obligation.  

The proposed changes are intended to encourage taxpayer to voluntarily comply or to make voluntary disclosures 
if there is a mistake. It targets those that do not withhold any amount (of more than nil) or do not notify the 
Commissioner of the withholding.  

Withholding an incorrect amount will not affect the entitlement to a deduction. Similarly, notifying an incorrect 
amount will not affect the entitlement to a deduction. 

The following are exceptions to the proposed amendments: 

1. in the case of payments to employees, the employee or their agent quoted an ABN or purported to quote 
an ABN and the employer had no reasonable grounds to believe that the employee or their agent did not 
have an ABN; and 

2. an entity is not denied the deduction if the entity voluntarily notifies the Commissioner of their mistake 
before the Commissioner commences an audit or other compliance activity.  The Commissioner may 
publicly request entities to make disclosures before a certain date and the disclosure must be before that 
date to be considered a voluntary disclosure. 

It is proposed that the changes will take effect on or after 1 July 2019. The closing date for submissions 
concerning the exposure draft is 17 August 2018. 

w https://treasury.gov.au/consultation/c2018-t312797/ 
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3 Rulings 

3.1 Trust splitting and CGT event E1 

The ATO has published draft Taxation Determination TD 2018/D3 concerning whether CGT event E1 happens 
when a trust split arrangement occurs. 

CGT event E1 happens where a trust is created over a CGT asset by declaration or settlement. 

The draft Determination notes that a trust split arrangement is one where the parties to an existing trust split the 
operation of the trust so that some trust assets are controlled by and held for the benefit of certain beneficiaries, 
and other trust assets are controlled and held for the benefit of other beneficiaries. 

The draft Determination notes that a trust split will exhibit all or most of the features below: 

 the trustee of an existing trust is removed as trustee of part/some of the trust assets and a new trustee is 
appointed to hold those assets; 

 control of the original trustee is changed such that control passes to a subset of the beneficiaries of the 
original trust; 

 the new trustee is controlled by a different subset of beneficiaries; 

 different appointors are appointed for each trustee; 

 the rights of indemnity of the trustees are segregated such that each trustee can only be indemnified out 
of the assets held by that trustee;  

 the expectation is that the new trustee will exercise its powers in respect of the assets it holds 
independently of the original trustee to benefit the subset to the exclusion of others;  

 the rights, obligations and powers of the trustees and beneficiaries remain governed by the one deed; 
and 

 the original trustee and new trustee keep separate books of account. 

The draft Determination provides that CGT event E1 will happen on entering into a trust split arrangement. 

The draft Determination notes that a trust split intended to enable there to be a change in who controls and 
benefits from part of the trust fund with the existing trustee have no further fiduciary obligation in respect of such 
assets and no right of indemnification out of those assets. The consequence of this is that each particular 
trustee’s obligations and powers relate to particular assets only and such powers can be exercised independently 
from the other trustee. The Commissioner considers that this means that there is no longer trust fund over all the 
assets but instead there are two distinct trust funds which are both administratively and legally separated. 

The Commissioner considers that it does not matter that the beneficiaries of the trust are the same after the split 
(i.e. that beneficiaries have not been formally excluded from benefiting from particular assets) because the 
trustee's power to appoint income and capital from the asset would be shaped by the purpose for which the 
discretion was conferred on them. The circumstances of and purpose of the 'split' would be factors that the 
trustee (and a court when reviewing the trustee's exercise of discretion) would take into account in exercising its 
discretion. 

The Commissioner considers that the requirement in CGT event E1 that the trust be created by ‘declaration of 
settlement’ would be satisfied in the case of a trust split where: 

1. a deed of variation is made to give effect to the split, as the terms of the deed will demonstrate an express 
intention that the assets be held on trust and, therefore, would constitute a declaration; 

2. where property is transferred to a new trustee there would be a settlement, as a settlement occurs when 
property is vested in a trustee for the benefit of others. 

The ATO state that their view will apply to trust split arrangements entered into before or after the date that the 
determination is finalized. 
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COMMENT – prior to this document issuing, the only public view of the ATO was in Private Ruling 

1012921290075 (issued in 2015) which provided that a new trust was only created if who could benefit from 
particular assets was changed. 

ATO reference Taxation Determination TD 2018/D3 
w https://www.ato.gov.au/law/view/pdf/pbr/td2018-d003.pdf 

3.1 Corporate residency 

The Commissioner has issued taxation ruling TR 2018/5 which deals with the application of the central management 
and control (CM&C) test for company residency following the High Court’s decision in Bywater Investments Limited 
& Ors v Commissioner of Taxation; Hua Wang Bank Berhad v Commissioner of Taxation [2016] HCA 45. The 
ATO’s practical approach to what is a change in his understanding of the law is discussed at 5.2 of these notes. 

TR 2018/5 was initially released as draft ruling TR 2017/D2 (refer to April 2017 notes).  

The key changes from the draft ruling are:  

1. the observation that the question of residency will turn on the facts in every case ; 
2. the provision of greater detail in relation to where a company's CM&C is located and the division of the 

factors determining where a company's CM&C is located between matters which are 'most likely to 
influence a court's decision' and those of lesser importance; 

3. the observation that TR 2018/5 will not deal with the 'voting power test' or 'when a company carries on a 
business'. 

The new ruling applies from 15 March 2017. 

ATO reference: Taxation Ruling TR 2018/5  
w https://www.ato.gov.au/law/view/view.htm?docid=%22TXR%2FTR20185%2FNAT%2FATO%2F 00001%22 

3.2 Division 7A and payments to interposed entities 

The Commissioner has issued Taxation Determination TD 2018/13 setting out his view that section 109T of the 
ITAA 1936 can apply to a payment or loan made by a private company to another entity where that payment or 
loan is an ordinary commercial transaction.  

Section 109T will apply to ordinary commercial transactions where the Commissioner considers a reasonable 
person would conclude (having regard to all the circumstances) that a payment or loan to an interposed company 
is made solely or mainly as part of an arrangement involving a payment or loan to a target entity. In such a case, 
Division 7A will operate as if a private company made a payment or loan to a shareholder or a shareholder’s 
associate (the target entity). 

TD 2018/13 was previously issued as Draft TD 2017/D3, which was covered in our July 2017 Tax Training Notes. 

TD 2018/13 makes the additional comment that the Commissioner will form a conclusion by considering factors 
including the timing of the relevant payments, and the close relationship between the private company, target 
entity and other parties. 

The ATO also note that their determination does not cover the implications of section 100A of ITAA 1936. 

The Commissioner provides a number of examples of where section 109T could apply deem a dividend in 
respect of ordinary commercial transactions. One of the examples is extracted below: 

Example 2  

Private Company C has a significant distributable surplus including accumulated profits of $100,000. 

The S Family Trust is the sole shareholder of Private Company C. 

Mr S is the sole director of Private Company C and is also the trustee of the S Family Trust. 
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The beneficiaries of the S Family Trust are Mr S and Mrs T who is a non-resident for income tax purposes. Mr S 
and Mrs T are not spouses. 

Private Company C pays a fully franked dividend of $100,000 to the S Family Trust. On the same day, the S 
Family Trust uses that dividend to make an interest-free loan of $100,000 to Mr S. 

On 30 June in the same year of income that the dividend was paid, the S Family Trust makes Mrs T presently 
entitled to 100% of the trust income being the fully franked dividend of $100,000. 

Mr S does not repay the loan made by the S Family Trust by Private Company C's lodgment day for the year of 
income and it is not put on section 109N complying terms. 

 
 

The Commissioner also provides examples of where section 109T might apply to ordinary commercial 
transactions but no deemed dividend will arise. One of the examples is extracted below. 

Example 6 

Private Company Z has a significant distributable surplus including accumulated profits of $100,000. 

The Z Family Trust is the sole shareholder of Private Company Z. 

Mr Z is the sole director of Private Company Z and is also the trustee of the Z Family Trust. 

The beneficiaries of the Z Family Trust are Mr Z and Mrs Z who are spouses and both residents for income tax 
purposes. 

Private Company Z pays a fully franked dividend of $100,000 to the Z Family Trust. 

On 30 June in the same year of income that the dividend was paid, the Z Family Trust makes Mrs Z presently 
entitled to 100% of the trust income being the fully franked dividend of $100,000. 

Mrs Z is made aware of her entitlement to the trust income and directs the trustee of the Z Family Trust to satisfy 
her entitlement by making a payment of $100,000 to Mr Z. 
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Note: The outcome would be the same if the trustee of the Z Family Trust made a payment to Mrs Z to satisfy her 
entitlement and Mrs Z then gifted the money to Mr Z or otherwise applied it for his benefit, her benefit, or for their 
joint benefit. 

 
 

In Example 6, the Commissioner would take into account that Mrs Z paid income tax on the dividend at her 
marginal rate and the funds were retained within the immediate family unit, such as to reduce the amount of the 
deemed dividend payable to nil in accordance with section 109V of the ITAA 1936. 

In Example 7 the ATO consider the implications of using a corporate beneficiary, putting it UPE on Division 7A 
complying terms, and then having funds loaned interest free to a shareholder or associate shareholder by the 
trustee.  They confirm that ‘… the Commissioner would reduce the amount of the notional loan (under section 
109W) by the amount of the relevant private company payment or loan that is subject to a section 109N loan 
agreement between the private company beneficiary and an interposed trust in the income year’. 

ATO reference Taxation Determination TD 2018/13 
w https://www.ato.gov.au/law/view/document?docid=TXD/TD201813/NAT/ATO/00001 

3.3 Taxable payment reporting system and contractors in the courier and cleaning industries 

On 1 August 2018 the ATO issued Law Companion Ruling 2018/D6 concerning legislative changes to extend the 
Taxable Payments Reporting System (TPRS) to the cleaning and courier industries.  It is proposed that the draft 
Ruling will be finalised as a public ruling, effective from 1 July 2018.  

The TPRS acts as a tax integrity measure to ensure payments made to contractors are reported to the ATO in a 
similar manner to salary paid to employees. It allows the ATO to use data matching to track payments being 
received by contractors. Currently, the TPSR only covers the building and construction industry.  

From 1 July 2019, the TPRS extends to: 

 Road freight services; 

 Security, investigation or surveillance services; and 

 Information technology services. 
 
From 1 July 2018, businesses that supply a courier or cleaning service must report to the ATO, using the taxable 
payments annual report, the payments made to contractors if: 
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 the payment is wholly or partly for providing courier or cleaning services on behalf of the business; 

 payments received by the business for courier or cleaning services make up at least 10% of the business’ 
current or projected GST turnover;  

 the business has an ABN.  

The first annual report for the 2018-2019 financial year is due by 28 August 2019.  

The draft Ruling broadly defines courier services and cleaning services as follows: 

1. Courier services is a door-to-door service that includes activities where items or goods are collected 
from, and/or delivered to any place in Australia using a variety of methods (such as car, motorcycle, 
bicycle or foot). However, it does not include: 

 freight transport; or  

 passenger transport services i.e. buses and taxis. 
2. Cleaning services include, but are not limited to, a range of cleaning undertaken on a building, 

residence, structure, place, service, transport/vehicle, industrial machinery or equipment and for events.  

Where the delivery or cleaning service is ancillary or incidental to the supply of goods by the business then the 
delivery or cleaning will not constitute a courier or cleaning service for the purposes of the TPRS. However, if the 
delivery or cleaning is part of a mixed supply and the delivery or cleaning is a significant component or a separate 
supply, then that component will be the supply of a courier or cleaning service.  

The draft Ruling has set out a number of examples as guidance for businesses. Below are some of the examples 
from the draft Ruling:  

Example 1 - a business providing courier and other services 

Quick Smart Tailors Pty Ltd has an ABN and provides clothing repair and alteration services. They also operate a 
side business that provides express parcel and letter delivery services for businesses. Even though Quick Smart 
Tailors provides different services, the parcel and letter delivery service they provide is a courier service that can 
be identified separately from their clothing repair and alteration service. Furthermore, the delivery service Quick 
Smart Tailors provides is not ancillary or incidental to their clothing repair and alteration service, because they are 
separate services in separate businesses. Therefore, Quick Smart Tailors is supplying a courier service to 
customers using its parcel and letter delivery service. 

Quick Smart Tailors hires couriers to deliver the parcels and letters. If the reporting exemption does not apply to 
Quick Smart Tailors, it will have to report the payments it makes to these contractors in a Taxable payments 
annual report. 

Example 3 - online florist hiring a contractor to deliver flowers to customers 

Daisy Bouquet Pty Ltd has an ABN and is an online florist with no shopfront. Customers purchase flowers from 
Daisy Bouquet on its website and the flowers are delivered via courier only (with no option for the customer to 
collect the flowers themselves). The courier drivers are contractors engaged by Daisy Bouquet. Daisy Bouquet 
charges customers a small delivery fee as well as the fee for the flowers when they place an order. Because 
customers can only obtain the flowers they purchase via delivery and the delivery is integral and incidental to the 
supply of the delivered flowers, Daisy Bouquet is not supplying a courier service when it sells flowers to 
customers, even though it charges customers a small fee for delivery. Daisy Bouquet is not required to report the 
payments it makes to its contractor courier drivers in a Taxable payments annual report 

Example 9 - a business providing cleaning and other services 

Highlight Management Pty Ltd has an ABN and provides a wide range of services including event management, 
catering, corporate training and cleaning. Highlight Management has an agreement with an industry association 
to manage a five-day industry forum event. The agreement specifies that Highlight Management will provide and 
manage the IT equipment for the event venue, provide chauffeurs for high profile attendees, provide daily 
catering, and ensuring the venue is cleaned at the end of each day. 
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The cleaning services Highlight Management provides can be identified separately from the other services they 
provide to the industry association. Furthermore, the cleaning services are not ancillary or incidental to the other 
services because the cleaning services can be undertaken independently from the others. Therefore Highlight 
Management is supplying a cleaning service to the industry association under this agreement. 

Highlight Management engages contractors to provide all event management services for this event on its behalf. 
If the reporting exemption does not apply to Highlight Management, it will be required to report payments to 
contractors that provided the cleaning services in a Taxable payments annual report. 

COMMENT – the ATO have released a draft of the guidance to apply from 1 July 2019 to the new industries 

impacted at https://lets-talk.ato.gov.au/TPRSExpansion/news_feed/draft-tprs-guidance  

The important points about the above payments are: a) having in place systems for payers to capture payments 
to contractors, and b) contractors knowing that the ATO will receive reports about payments they receive. 

ATO reference Draft Law Companion Ruling LCR 2018/D6 
w https://www.ato.gov.au/law/view/pdf/pbr/lcr2018-d006.pdf 

3.4 Religious practitioners and fringe benefits tax 

The Commissioner has issued a new draft ruling (TR 2018/D2) explaining the Commissioner's view on when 
benefits provided to certain employees of a religious institution are exempt from FBT. 

The draft ruling takes into account the commencement of the Australian Charities and Not-for-Profits Commission 
(ACNC). 

From 3 December 2012, an entity can provide exempt fringe benefits where: 

1. a benefit is provided by a registered religious institution; 
2. to an employee religious practitioner, or their spouse or child; 
3. in respect of the practitioner’s pastoral duties or directly related religious activities. 

Registered religious institution 

An entity is a registered religious institution where it is registered as a charity with the ACNC with the subtype 
'advancing religion'. 

Religious practitioner 

A 'religious practitioner' is defined to mean: 

1. a minister of religion; 
2. a student at an institution who is undertaking a course of instruction in the duties of a minister of religion; 
3. a full-time member of a religious order; or 
4. a student at a college conducted solely for training persons to become members of religious orders. 

Principally for pastoral duties or duties directly related to religious activities  

The benefit will fail the 'principally' test, and is not exempt, if it is provided principally for duties other than pastoral 
duties or directly related to religious activities. 

The word ‘principally’ is not defined in the FBTAA and the draft ruling notes that it takes its ordinary meaning. 

The draft ruling notes that activities will be directly related to religious activities where they promote the practice, 
study, teaching and propagation of religious beliefs. 

Pastoral duties are generally duties associated with the spiritual care of people.  
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The draft ruling provides the following examples of where activities will be principally for pastoral duties or duties 
directly related to religious activities 

Example 4 - duties that are 'directly related religious activities' (from draft ruling) 

28. Sam is an ordained minister and the executive officer of an inter-denominational religious 
organisation registered with the ACNC, which is committed to the advancement of religion through the 
development of church leadership. Sam's duties mainly involve training and mentoring church pastors to 
make them more effective leaders and advising church denominations about their leadership 
development programs. The organisation provides Sam with a residence and motor vehicle in addition to 
a stipend for these duties. Although Sam's duties are mainly secular in nature, the support he provides to 
pastors and denominations is directly related to their ability to practice, teach and propagate the religious 
beliefs of their churches. The benefits provided to Sam are exempt. 

Example 5 - duties that are predominantly administrative (from draft ruling) 

29. Kate is a minister of religion who is appointed principal of a private school that is a registered religious 
institution. Kate's duties are related predominantly to the administration of the school. As part of her 
remuneration package, Kate is provided with a residence and a motor vehicle. Those benefits are not 
exempt, because the benefits are provided principally in respect of duties that are not pastoral duties or 
directly related religious activities. 

ATO reference Taxation Ruling TR 2018/D2 
w https://www.ato.gov.au/law/view/document?docid=DTR/TR2018D2/NAT/ATO/00001 

3.5 Division 7A – benchmark interest rate  

The Commissioner has published in Taxation Determination TD 2018/14 setting out the Division 7A benchmark 
interest rate for the year ending 30 June 2019 to be 5.20%. 

CAUTION – the Division 7A benchmark interest rate is different from the FBT interest rate, even though they 

may be the same for some years. 

ATO reference Taxation Determination TD 2018/14  
w https://www.ato.gov.au/law/view/pdf/pbr/td2018-014.pdf  

3.6 Duty – consideration and GST Withholding  

Revenue NSW has released Revenue Ruling DUT 047, which confirms that duty is payable on the GST 
component of the purchase price for a dutiable transaction irrespective of how the GST component is expressed. 
The GST component of a purchase price can be expressed as either GST inclusive, or GST exclusive, for 
example, where the GST is payable as an additional amount as agreed between the parties pursuant to a GST 
clause. 

The recent GST withholding requirements, which have been in effect since 1 July 2018, require purchasers of 
new residential premises or residential land to withholding an amount on account of GST that would otherwise be 
payable to the vendor, and either remit or pay this amount to the ATO. 

DUT 047 reiterates that duty is payable on any component of purchase price that is subject to the GST 
withholding requirements, irrespective of the fact that the purchaser remits or pays that amount directly to the 
ATO, rather than to the vendor.  

Revenue NSW reference Revenue Ruling No. DUT 047  
w https://www.revenue.nsw.gov.au/info/legislation/rulings/duties/dut047 
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4 Private Binding Rulings 

4.1 Assessment of executor for income of estate 

Facts 

The deceased died in 2016. 

The last will of the deceased provided for certain bequests.  

Clause 5 of the will relevantly provided that the residue of the estate was to be dealt with as follows: 

‘I GIVE and BEQUEATH the rest and residue of my real and personal estate not hereby or otherwise 
disposed of (‘my residuary estate’) to my Trustees UPON Trust to convert into money all such parts thereof 
as shall not consist of money and after payment of all my debts, funeral expenses and all duties payable 
upon or in consequence of my death, to divide the net proceeds of my residuary estate into fifty (50) equal 
parts and to stand possessed thereof upon the following trusts: 

 Various individuals and organisations 

AND I DECLARE that the receipt of the principal executive officer, treasurer or other proper officer of the 
respective organisations referred to in sub clauses b) to k) inclusive shall be sufficient discharge to my 
Trustees.’ 

Probate of the will was granted to the executors in 2016.  

The estate included a substantial portfolio of listed shares.  

The executors of the estate decided to liquidate the assets of the estate in order to make distributions in 
accordance with clause 5 of the Will.  

During the year ended 30 June 2017:  

 all of the assets of the deceased estate had been sold, liquidated or called in, a net capital gain was 
made; 

 the executors paid expenses for the work carried out to liquidate the assets of the deceased estate; 

 the executors made an interim distribution to the residual beneficiaries of their current specified 
entitlement, which included the net capital gain from the disposal of the shares; 

 the executors notified the relevant residual beneficiaries that a further distribution may occur once a tax 
assessment had been received and paid.  

The estate had not been fully administered, however, this was only due to the need for the executors to account 
for potential tax liabilities, legal and accounting costs.  

Other than these expenses, all liabilities of the estate had been met and the retained assets were held for the 
benefit of the residuary beneficiaries.  

Issue 

Will the executors of the estate be assessed under section 99 and 99A of the ITAA 1936 in respect of income to 
which the residual beneficiaries are presently entitled? 

Decision and reasons 

The executors of the deceased estate will not be assessed under either section 99 or 99A of ITAA 1936 in 
respect of income to which the residual beneficiaries are presently entitled.  
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Where a resident beneficiary of trust estate who is not under a legal disability is presently entitled to a share of 
income of the trust estate, section 97 of ITAA 1936 operates to include in the assessable income of the 
beneficiary, their share of the net income of the trust.  

Section 99 and 99A of the ITAA36 apply to assess the trustee on income to which no beneficiary is presently 
entitled.  

The ATO set out that, in a deceased estate, whether a beneficiary is presently entitled to a share of the trust 
income depends on: 

 the stage reached in the administration of the deceased estate; 

 the terms of the will of the deceased, trust law and principals and orders made by courts; and 

 whether payments have been made to any beneficiary or beneficiaries by the executor or trustee. 

The ATO also quoted from paragraph 72 of TR 2004/D25 Income tax: capital gains: meaning of the words 
‘absolutely entitled to a CGT asset as against the trustee of a trust’ as used in Parts 3-1 and 3-3 of the Income 
Tax Assessment Act 1997 (TR 2004/D25) which states the following: 

Deceased estates 

72. A beneficiary of a deceased estate does not have an interest in any asset of the estate (and therefore cannot 
be considered absolutely entitled to any of the estate's assets) until the administration of the estate is complete. 
That is, until the assets of the estate have been called in and the deceased's debts and liabilities have been paid, 
see Commissioner of Stamp Duties (Qld) v. Livingston [1965] AC 694; [1964] 3 All ER 692. 

The ATO noted that it is the deceased’s debts and liabilities that needed to be paid, not the estates debts and 
liabilities. 

The ATO stated that the beneficiaries are presently entitled to any amounts that are actually paid to them by the 
executor. The fact that the estate had not been fully administered did not prevent the beneficiaries from being 
presently entitled to the income actually paid to them or dealt with on their behalf.  

COMMENT – it is not clear whether the only income of the estate consisted of capital gains. If it did, the 

specific entitlement rules should have had an impact on the analysis. 

It is also strange that the ATO have quoted from their draft ruling on absolute entitlement in determining when an 
estate is fully administered, as their ruling IT 2622 states that an estate will be ‘…fully administered by payment or 
provision for the payment of funeral and testamentary expenses, death duties, debts, annuities and legacies…’. 

ATO reference Private Binding Ruling Authorisation No 1051353639661 
https://www.ato.gov.au/law/view/document?docid=EV/1051353639661 

4.2 Major improvements to pre-CGT asset and MRE 

Facts 

An individual acquired their main residence prior to 20 September 1985.  

On or after 20 September 1985 the individual commenced substantial renovations making improvements to the 
residence. The indexed cost base of the renovations was $168,500. The cost base of the renovations without 
indexation was $150,000. 

The residence was not used to derive rent.  

The individual then acquired a second property and occupied the second property as their main residence.  

In the year ended 30 June 2018 the individual sold their first residence. The settlement of the sale of the first 
residence occurred 6 months and 48 days from the settlement of the purchase of the new residence. There were 
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8,683 days from the date when the taxpayer completed the renovations on the first residence and when they settled 
on the sale of first residence. 

In the year ended 30 June 2018, the improvement threshold was $147,582. The indexed value of the cost of the 
renovations exceeded was greater than 5% of the capital proceeds for the CGT event. 

Issues  

1. Are the capital improvements made to the first residence after 20 September 1985 separate CGT assets 
from the residence, which was acquired before 20 September 1985?  

2. Is the individual able to claim a partial main residence exemption from CGT in respect of the first residence?  
3. How is the taxable capital gain on the first residence calculated?  

Decision and reasons 

Are capital improvements separate CGT assets?  

The Commissioner noted that capital improvements are treated as separate CGT assets under section 108-70(2) 
of the ITAA 1997 where the cost base of the capital improvement is more than the improvement threshold for the 
income year in which the event happened and is more than 5% of the capital proceeds received from the CGT 
event. 

As the cost base of the renovations exceeded the improvement threshold and was more than 5% of the capital 
proceeds for the CGT event, the capital improvements were separate post-CGT asset.  

Is main residence exemption available to disregard capital gain from capital improvements? 

The Commissioner noted that the main residence exemption could be applied to disregard part or the whole of the 
capital gain from the capital improvement. 

The Commissioner noted that as the second residence became the taxpayer's main residence prior to settlement 
of the sale of the first residence, the taxpayer was only entitled to a partial main residence exemption for the capital 
improvements for the first residence. 

The Commissioner noted that under section 118-140 of the ITAA 1997 the taxpayer could treat both the first 
residence and the second residence as their main residence for a period of 6 months commencing on settlement 
of the purchase second residence.  

The first residence was treated as the taxpayer's main residence from date of acquisition to the date that was 6 
months after the settlement of the second residence. Accordingly, there were 48 days for which the first residence 
was not the taxpayer's main residence. 

The Commissioner noted that the ownership period for the first residence was 8,683 days. Accordingly, the main 
residence exemption would be applied by multiplying the capital gain by 48/8683. 

Apportionment of capital proceeds 

The Commissioner noted that it was necessary to determine the amount of the capital proceeds received for the 
sale of the first residence that was reasonably attributable to the capital improvements. The Commissioner 
considered that the amount of the proceeds attributable to the improvements was $200,000. 

Calculation of taxable capital gain 

The Commissioner noted that the taxpayer could choose the discount method or the indexation method to calculate 
the taxable capital gain as follows: 

1. Indexation Method 

 Amount of proceeds attributable to the improvements $200,000 

 Less cost base of improvements indexed for inflation $168,500 
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 Taxable capital gain $ 31,150 
 

2. Discount Method 

 Amount of proceeds attributable to the improvements $200,000 

 Less cost base of improvements without indexation $150,000 

 Gross capital gain $ 50,000 

 Less 50% discount $ 25,000 

 Net capital gain $ 25,000 

Applying the main residence exemption, the Commissioner ruled that there was a taxable capital gain of $138 
determined as follows: 

 $25,000 x (48/8683) 

COMMENT – it is not clear why the ATO measured the days of ownership of the separate asset as being 

from the time that construction was completed.  Section 109-10 takes you to own an asset that you construct from 
the time that the construction started. 

ATO reference Private Binding Ruling Authorisation No 1051350664313 
w https://www.ato.gov.au/law/view/document?docid=EV/1051350664313 

4.3 Conversion of a discretionary trust to a unit trust  

Facts  

Individual X and his child Y are directors of a corporate trustee that acts as trustee for a trust. X is the sole 
shareholder of the corporate trustee.  

X and his family members belong to a class of beneficiaries defined in the trust.  

X wishes to pass the control of the family business conducted by the trust to his family.  

It was proposed that to achieve this, the trust would be converted into a unit trust where X and his family will each 
receive a specified number of units in the unit trust. The units will carry voting rights, income rights and capital 
rights proportionate to the unit holdings.  

The trustee company would remain as the trustee of the unit trust and the existing assets of the trust would 
remain in the unit trust.  

X’s control and shareholding in the trustee company and his units in the unit trust will be transferred to his family 
in accordance with his will.  

The trust deed provides that the income and capital of the trust is to be applied at the discretion of the trustee to 
benefit all or any of the objects of the trust.  

The deed further provides that subject to certain restrictions (which does not apply to the proposal), the trustee 
may from time to time revoke, add or vary all or any of the trusts contained in the deed and may declare any new 
or other trusts or powers concerning the trust fund.  

Issue  

Whether the proposed conversion of the trust from a discretionary trust to a unit trust will trigger any of the CGT 
events under Division 104-E of the ITAA 1997? 

Decision and reasons  

The Commissioner determined that the proposed conversion of the discretionary trust to a unit trust will not 
trigger any of the CGT events under Division 104-E of the ITAA 1997.  
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CGT event E1 or CGT event E2 would apply if a trust is created over a CGT asset by declaration or settlement, or 
a CGT asset is transferred to an existing trust.  However, TD 2012/21 (concerning resettlements) confirms that a 
conversion will not trigger CGT event E1 or CGT event E2 if the terms are changed pursuant to a valid exercise 
of a power contained within the trust’s constituted document. 

CGT event E1 or CGT event E2 does not apply to the proposed conversion as the trust deed gives the trustee the 
power to make the amendments as proposed.  

CGT event E3 (converting a trust to a unit trust) will only apply if prior the conversion a beneficiary was absolutely 
entitled to the trust assets as against the trustee despite any legal disability of the beneficiary. Draft Taxation 
Ruling TR 2004/D25 confirmed that joint or multiple beneficiaries cannot be absolutely entitled to the assets of the 
trust unless they are fungible assets.  The Commissioner determined that as there is no beneficiary of the trust 
that is absolutely entitled to any CGT assets as against the trustee, CGT event E3 does not apply.  

CGT event E5 (beneficiary becoming entitled to a trust asset) cannot apply to the proposed conversion as the 
provision does not apply to a unit trust, and on the point of conversion the trust will be a unit trust.  

It was concluded that CGT event E4, CGT event E6, CGT event E7 and CGT event E8 were not relevant.  

COMMENT – this is a surprising decision given TD 2012/21. In TD 2012/21 the Commissioner stated that 

where a variation to a trust deed, despite being authorised by the variation power in the deed, had the effect that 
trust property commenced to be held under a separate charter of rights and obligations, the assets may be held 
on the terms of a different trust such that CGT event E1 occurs. Amending a deed so that the property ceases 
being held for a wide class of persons and is now held for a single person or a limited number of persons would, 
arguably, seem to result in the trust property being held under a separate charter of obligations. There is no 
discussion of the concept of a separate charter of obligations in the PBR. 

ATO reference Private Binding Ruling Authorisation No. 1051323565569 
w https://www.ato.gov.au/law/view/document?docid=EV/1051323565569 

4.4 Small Business Rollover – extension of period to purchase replacement asset  

Facts 

The taxpayer sold shares in his/ her company. A condition of sale was that the taxpayer must not carry on, 
acquire, operate or be engaged or involved in any trade, business or undertaking in competition with their former 
company for a period of 3 years.  

The taxpayer elected to apply the small business rollover pursuant to Subdivision 152-E of the ITAA 1997 to the 
resulting capital gain, with the intention of purchasing or starting another business in the same industry after the 
lapse of the restraint period.  

A taxpayer who chooses to apply a small business rollover, must do so within the ‘replacement asset period’, 
being the period starting one year before the CGT event and ending 2 years after the CGT event. The 
Commissioner has a discretion to extend the replacement asset period.  

The taxpayer requested the Commissioner exercise his discretion to extend the replacement asset period, by 
reason of the existence of his contractual restraint, as the taxpayer was unable to acquire a replacement asset 
within the replacement asset period.  

Issue 

Would the Commissioner exercise the discretion to extend the replacement asset period? 

Decision and reasons 

The Commissioner ruled that he would not exercise the discretion to extend the replacement asset period.  
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The Commissioner noted, that in determining whether or not to exercise the discretion, he had to consider the 
following factors: 

1. whether there is evidence of an acceptable explanation for the period of extension requested and that it 
would be fair and equitable in the circumstances to provide such an extension;  

2. any prejudice to the Commissioner which may result from the additional time being allowed, however the 
mere absence of prejudice is not enough to justify the granting of an extension;  

3. the unsettling of people, other than the Commissioner, or of established practices;  
4. fairness to people in like positions and the wider public interest;  
5. whether any mischief is involved; and 
6. consideration of the consequences. 

The Commissioner noted he would generally only exercise the discretion where the taxpayer could demonstrate 
that they actively sought to comply with their tax obligations, but were not able to comply through no fault of their 
own.  

The Commissioner considered that the restraint did not prevent the taxpayer purchasing a replacement asset that 
did not compete with the taxpayer's previous business.  

Further, the taxpayer agreed to sell the shares on condition that there would be the contractual restraint. 
Accordingly, the cause of the delay was not outside the taxpayer's control. 

ATO reference Private Binding Ruling Authorisation No 1051366939123 
w https://www.ato.gov.au/law/view/document?docid=EV/1051366939123 
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5 ATO and other materials 

5.1 Company tax rate – Practical Compliance Guideline 

The ATO has released draft Practical Compliance Guideline PCG 2018/D5 outlining its compliance and 
administrative approach for corporate tax entities facing uncertainty in determining their corporate tax rate and 
franking credit rate for the 2015-16, 2016-17, and 2017-18 income years. The new draft Practical Compliance 
Guideline replaces the previously draft Practical Compliance Guideline PCG 2017/D7. 

In the revised guidance, the ATO acknowledges that taxpayers may be uncertain of their correct tax rate as a 
result of: 

1. changes to the corporate rate of tax; 
2. proposed changes to the corporate tax rate laws which are still before Parliament; and 
3. the release of TR 2017/D7 (which sets out the ATO's view on when a company is carrying on a business). 

The ATO indicates that it will not allocate compliance resources specifically to conduct reviews of whether 
corporate entities have applied the correct tax rate or franked distributions at the correct rate in the 2015/16 and 
2016/17 years. This is subject to three exceptions being where: 

1. the corporate entity's assessment of whether they were carrying on a business was plainly unreasonable; 
2. the corporate entity has entered into tax avoidance, or an artificial or contrived scheme; or 
3. the corporate entity has attracted ATO compliance activity for unrelated reasons. 

The guidance also provides that corporate entities that applied an incorrect franking rate in 2016/17 or 2017/18 as 
a result of the changes and proposed changes in the law may inform its members of the correct franking credit in 
writing without being required to reissue the distribution statement. The Commissioner will not impose penalties 
on a corporate entity for giving a member an incorrect distribution statement provided it gives written notice to 
each of its members clearly showing the correct amount of the franking credit and provides sufficient information 
so that the members require to meet their tax obligations in relation to the distribution. The corporate entity can 
provide this notice to their members without seeking an exercise of the Commissioner’s discretion to allow 
amendment of the distribution statement. The corporate entity must also adjust its franking account to reflect the 
correct corporate tax rate that should have been applied to a franking debit. 

The draft Practical Compliance Guideline applies from the first day of a taxpayer’s 2015/16, 2016/17 or 2017/18 
income year, as relevant. 

ATO reference Practical Compliance Guideline PCG 2018/D5 
w https://www.ato.gov.au/law/view/pdf/adhoc-html/pcg2018-d005.pdf 

5.2 Residency of companies – CM&C 

The Commissioner has issued draft Practical Compliance Guideline PCG 2018/D3 to be read in conjunction with 
Taxation Ruling TR 2018/5.  

Under TR 2018/5 the Commissioner ruled that a company that carries on business and has its central management 
and control (CM&C) in Australia is an Australian tax resident. 

PCG 2018/D3 contains examples to assist foreign-incorporated companies apply the principles set out in TR 2018/5 
and determine whether they are resident under the central management and control test. 

PCG 2018/D3 notes that board minutes are the starting point for identifying who exercises CM&C and where a 
company's CM&C is exercised. Other evidence will only need to be looked at where: 

 a company has not kept board minutes; 

 the company makes high-level decisions outside of board meetings;  

 the board minutes do not disclose where directors are making a company's high-level decision; or  

 the board minutes are false. 
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Where board minutes are not kept (or otherwise cannot be used for the reasons identified above), the other 
evidence considered will include the following: 

 papers circulated to board members in advance of meetings; 

 contemporaneous emails; 

 correspondence that show the board's deliberations; 

 the role played by each director in the company's decision making; and 

 oral evidence and statements by those involved in the company's decisions. 

Transitional Compliance Approach 

For the period from 15 March 2017 to 13 December 2018, the Commissioner will not apply resources to review or 
seek to disturb a foreign-incorporated company's status as a non-resident if, immediately prior to 15 March 2017, 
the company: 

1. relied on Taxation Ruling TR 2004/15 and on that basis was not a resident of Australia; 
2. had not undertaken any contrived arrangements that affected the location of its central management and 

control, or any tax avoidance scheme whose outcome depends on it being a non-resident; 
3. is an ordinary company incorporated under a foreign equivalent to the Corporations Act 2001(Cth) and is not 

a foreign hybrid under section 830-5 of the ITAA 1997; and 
4. would become a resident under the central management and control test of residency under the 

Commissioner's revised view in TR 2018/5, solely because its central management and control is located in 
Australia;  

and during the transitional period it: 

5. changes its governance arrangements to ensure that central management and control is exercised outside 
Australia by the end of the transitional period; 

6. does not commence carrying on business in Australia, other than because its central management and 
control is exercised in Australia; and 

7. does not undertake any contrived arrangements that affect the location of its central management and 
control, or any tax avoidance scheme whose outcome depends on whether it is a resident or  non-resident. 

Draft Practical Compliance Guideline PCG 2018/D3 is proposed to apply from 21 June 2018.  

ATO reference Draft Practical Compliance Guideline PCG 2018/D3  
w https://www.ato.gov.au/law/view/document?docid=COG/PCG2018D3/NAT/ATO 

5.3 Exempt car benefits and residual benefits 

The ATO has released Practical Compliance Guideline PCG 2018/3 concerning its compliance approach to 
determining the private use of vehicles for fringe benefits tax. This finalises the draft guideline released earlier. 

The major differences between the draft and the final guidelines are: 

1. The ATO have increased the permissible private travel from 750 to 1,000 kilometres. 
2. The ATO have removed the requirement that the vehicle have no non-business accessories installed. 
3. Rather than referring to the employer checking on an employee’s travel by reference to testing an odometer 

reading against the distance between home and work an employer can obtain assurance from an employee 
that only certain amounts of private travel have occurred. 

The ATO notes that if an employer relies on the Practical Compliance Guideline: 

1. the employer does not need to keep records about the employee's use of the vehicle that demonstrate 
that the private use of the vehicle is 'minor, infrequent and irregular’; and 

2. the Commissioner will not devote compliance resources to review that they can access the car-related 
exemptions for that employee.  

An employer can rely on the Practical Compliance Guideline where the following conditions are met: 
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1. the employer provides an eligible vehicle to a current employee; 
2. the vehicle is provided to the employee for business use to perform their work duties; 
3. the vehicle had a GST-inclusive value less than the luxury car tax threshold at the time the vehicle was 

acquired; 
4. the vehicle is not provided as part of a salary packaging arrangement and the employee cannot elect to 

receive additional remuneration in lieu of the use of the vehicle; 
5. the employer has a policy in place that limits private use of the vehicle and obtain assurance from the 

employee that their use is limited to use as outlined below: 
(a) the employee uses the vehicle to travel between their home and their place of work and any 

diversion adds no more than two kilometres to the ordinary length of that trip; and 
(b) for journeys undertaken for a wholly private purpose (other than travel between home and place of 

work), the employee does not use the vehicle to travel  
(i) more than 1,000 kilometres in total; and  
(ii) a return journey that exceeds 200 kilometres. 

The Practical Compliance Guideline will apply to car and residual benefits provided in the 2019 and later FBT 
years. 

ATO ref Practical Compliance Guideline PCG 2018/3 
w https://www.ato.gov.au/law/view/document?docid=COG/PCG20183/NAT/ATO/00001  

5.4 Review of residency rules 

On 9 July 2018, Government released the Board of Taxation’ self-initiated report ‘Review of the Individual Income 
Tax Residency Rules for Individuals’ dated August 2017.  

The report considered whether the existing individual income tax residency rules address the simplicity policy and 
what changes could be adopted to improve the residency rules. 

The report found that the rules were no longer appropriate and required simplification.  

The Board’s preferred approach, as detailed in the report, is a two-step model as follows: 

1. a primary ‘day count’ bright line test that automatically determines the residency status of most 
individuals, with a different test for people coming to, and leaving, Australia; and  

2. by applying existing case law, a secondary test that takes into account the individual’s circumstances. 

Government directed the Board to undertake further consultation to ensure the design of the rules are targeted 
with a focus on the integrity of the residency rules.  

w. http://kmo.ministers.treasury.gov.au/media-release/083-2018/ 

5.5 Revenue NSW Private Rulings 

Revenue NSW has released updated information regarding the private rulings process.  

In its guidance, Revenue NSW reiterates that private rulings for NSW state tax do not have the force of the law. 

Revenue NSW outlines the circumstances where a private ruling will be provided and where it will not be provided 
as set out in the following table: 

Where a private ruling will be provided 

 Clarification is requested on the application of the legislation to a specific situation 

 A new form of standard documentation has been drafted which will be widely used 

 The circumstances are exceptional, and the transaction is significant to the state economy 

Where a private ruling will not be provided 
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 The application presents hypothetical situations where all relevant details have not been provided 

 The application presents alternative options and requests advice regarding which option results in the least 
tax liability 

 The application is a redrafted application relating to the same matter on which a private ruling has already 
issued to the taxpayer 

 The Chief Commissioner is satisfied that the application is made for the purposes of tax avoidance 

 The application is frivolous or vexatious 

 The relevant dutiable transaction has already occurred, or the documents or instruments have been executed 

 Pre-approval is requested for certain documents, such as corporate reconstruction or charitable and 
benevolent bodies exemptions 

w https://www.revenue.nsw.gov.au/info/legislation/private 

5.6 Draft Property and Construction Website Guidance  

The ATO have released a draft paper outlining its position on the following tax issues commonly arising for 
property developers: 

1. whether the proceeds of sale from an agreement to develop and sell land is assessable as income or 
capital;  

2. the factors the ATO considers in determining whether an arrangement constitutes a general law 
partnership, tax law partnership, joint venture or other contractual relationship;  

3. issues for development groups with separate land banking and development entities.  

The paper is open for consultation until 17 August 2018. A high level overview of these issues are provided 
below.  

Capital v revenue characterisation 

The ATO have noted that all factors and circumstances will be taken into account in determining whether an 
agreement to develop and sell land is a 'mere realisation' assessable on capital account or a disposal in the 
course of a business, or part of a profit making undertaking that is assessable on income account.  

The draft paper notes that both Taxpayer Alert TA 2014/1: Trusts mischaracterising property development 
receipts as capital gains which deals with profits from property development activities received by beneficiaries of 
trusts and Taxation Ruling TR 92/3 Income tax: whether profits on isolated transactions are income, both provide 
further advice on the ATO's position in relation to the revenue/capital issue.  

The draft paper provides the following non-exhaustive list of indicia, each of which is explored in further detail, 
noting that some factors will be more influential in others, depending on the circumstances:  

1. whether the landowner has held the land for a considerable period prior to the development and sale;  
2. whether the landowner has conducted farming, or other non-development business activities, on the land 

prior to beginning the process of developing and selling the land;  
3. whether the landowner originally acquired the property as a private residence or for recreational 

purposes;  
4. whether the landowner originally acquired the property as an investment, such as for long term capital 

appreciation or to derive rental income;  
5. whether the land has been acquired near the urban fringe of a major city or town;  
6. where the property has recently been rezoned, whether the landowner actively sought rezoning;  
7. a potential buyer of the property made an offer to the landowner before the landowner entered into a 

development arrangement;  
8. the landowner was unable to find a buyer for the land without subdivision;  
9. the landowner applies for rezoning and planning approvals around the time or sometime after acquisition 

of the property, but before undertaking further steps that might lead to a profitable sale or entering into 
development arrangements;  

10. the landowner has registered for GST on the basis that they are carrying on an enterprise in relation to 
developing the land;  
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11. the landowner has registered a related entity for GST that will participate in (or undertake) the 
development of the land;  

12. the landowner has a history of buying and profitably selling developed land or land for development;  
13. the operations are planned, organised and carried on in a businesslike manner;  
14. the landowner has changed its use of the land from one activity to another (e.g. farming to property 

development); 
15. the scope, scale, duration and degree of complexity of any development;  
16. who initiated the proposal to develop the land for resale;  
17. the sophistication of any development or other pre-sale arrangements;  
18. the level of active involvement of the landowner in any development activities 
19. the level of legal and financial control maintained by the landowner in a development arrangement;  
20. the level of financial risk borne by the landowner in acquiring, holding and/or developing the land; and  
21. the value of the development or other preparatory costs relative to the value of the land.  

Where the parties in a development enter into a property development agreement (PDA), the ATO will carefully 
evaluate all clauses of the PDA to determine whether they suggest that a business arrangement assessable on 
revenue account exists. The ATO will have particular regard to the following:  

1. any profit sharing clause in the PDA which indicates that the arrangement is a business. The greater the 
extent to which the mechanisms for compensating the developer results in the landowner sharing in the 
risks and rewards of making improvements to the land with the developer, the more likely that the ATO 
will consider the land is assessable on revenue account; and 

2. where there are substantial and prolonged development activities and the parties intend to share in the 
profits (or losses) from the sale of the developed land, this is indicative of a purpose of entering into a 
PDA that is contrary to preserving the land to be developed on capital account, such that it is a 'mere 
realisation'.   

Nature of arrangement 

Whether the arrangement constitutes a general law partnership, tax law partnership, joint venture or other 
contractual relationship will require an examination of the substance of the arrangement and the actions of the 
parties. This includes any facts indicative of whether a business of property development is being undertaken, 
jointly or otherwise. Some of the facts the ATO will consider are as follows:   

1. Whether an agency or joint venture relationship exists between the developer and landowner entities. 
Where it's an agency relationship, the landowner will likely be in the business of property development, 
irrespective of whether the landowner maintains limited involvement while development ensues. A 
developer who does work to obtain planning permits may be considered an agent of the landowner, as it 
is only the landowner who is legally permitted to apply for a permit and accordingly, the developer can be 
considered the landowner's agent. 

2. Whether a separate trust has been created over the land on the basis that the land may be vested for the 
benefit of more than one party, being both the develop and landholder. If the landowner retains title, but 
proceeds from sale of the land (not just a predetermined amount for the landowner) are shared between 
the landowner or developer, this may be indicative of the landowner being the business of property 
development and a partner in a partnership with the developer. 

3. The level of risk the landowner is adopting from the development. 
4. Any intent that may trigger CGT event K4, where an asset already owned by the taxpayer begins being 

held as trading stock.   

Timing of income and deductions 

The ATO will determine the appropriate allocation of income and deductions over the life of a long term 
development in accordance with TR 2018/3. The draft paper notes that the ATO is likely to review claims for 
deductions for the following arrangements:  

1. where infrastructure and/ or head costs are deducted as incurred, rather than allocated across lots;  
2. where developments contain a mix of properties sold and held for long term rental/lease and costs have 

not been allocated on a reasonable basis between properties sold and retained;  
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3. where development occurs through a number of separate entities to effectively defer income recognition, 
for example where separate entities deal with landholding, construction and finance;  

4. where financial outcomes appear artificial or divert from commercial norms, such as tax losses from 
commercially profitable ventures;  

5. where claims for cross-jurisdictional finance/marketing costs or non-arm’s-length cross border charges 
have been applied; and 

6. costs of constructions or improvement of rental/leased properties are claimed as an immediate deduction, 
rather than capitalising the expense.   

Land banking entities with associated development entities 

The ATO are likely to review arrangements within development groups that have both a land banking entity and a 
development entity, and the group artificially defers income recognition, or the quantum of intra-group dealings is 
not appropriate. The draft paper notes that the ATO view on recognising income is provided in TR 2018/3, but 
provides that the following arrangements are considered high risk and may be subject to review:  

1. where commercially realistic profit margins are not charged;  
2. groups where tax losses or artificially small margins are consistently returned by related developers; and  
3. where land is purchased with the purpose of resale at profit, irrespective of the length of time the land is 

held and used prior to sale, it should be assessable on revenue account.  

w https://lets-talk.ato.gov.au/PropDev?tool=news_feed#Toc 

5.7 PAYG withholding variation – income stream beneficiaries who turn 60 in year 

The ATO has lodged a legislative instrument containing a PAYG Withholding Variation for superannuation income 
stream beneficiaries who turn 60 during the financial year. 

The intention of the Variation is to provide for a more accurate amount of withholding for beneficiaries who turn 60 
during the year by taking into account all of their circumstances as amounts paid from a taxed source are tax-free 
when paid after the beneficiary's 60th birthday where the standard withholding calculation methods can potentially 
lead to the total amount withheld being too high for such beneficiaries. 

It provides for a particular withholding methodology. 

w https://www.legislation.gov.au/Details/F2018L00775 

5.8 Transfer pricing draft revised compliance guidance 

The ATO has issued a draft update to its transfer price compliance guideline (Practical Compliance Guideline 
PCG 2017/1). 

The draft updated PCG 2017/1DC, which has been released for consultation purpose, provides detailed guidance 
on the ATO's risk assessment framework as it applied to offshore non-core procurement hubs.  

A non-core procurement hub is an international related party whose procurement activities include the supply of 
non-core products to an Australian business. 

Non-core products are goods and services that support the operations of a business that are not converted into a 
finished item or resold. 

PCG 2017/1DC sets outs the risk factors that will be considered in determining whether a non-core procurement 
hub sits within various risk zones, which in turn will dictate the likelihood of an ATO review of the arrangement. 

ATO reference Practical Compliance Guideline PCG 2017/1DC 
w https://www.ato.gov.au/law/view/pdf/adhoc-html/pcg2017-001c2dc.pdf 
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5.9 Failure to lodge tax returns 

The ATO has published the outcome of a case involving a 65 year old woman who failed to lodge 91 tax returns.  

Judith Ahearn, a partner in a road freight business from Geraldton, has been sentenced to a 12 month suspended 
prison sentence for failing to comply with a court order to lodge 91 outstanding income tax returns during the 
2009, 2010 and 2010 financial years and BASs since 2008.  

The sentence has been handed down after several years of warnings and notices from the ATO, as well as two 
court imposed fines of $30,000 and $20,000 for non-lodgment. 

Assistant Commissioner Peter Vujanic noted that business business owners who refused to meet their taxation 
obligations gained an unfair advantage over the businesses who did, in commenting about the seriousness of 
refusing to engage with the ATO.  

w_https://www.ato.gov.au/Media-centre/Media-releases/Geraldton-woman-sentenced-to-12-months-for-failing-to-
lodge-91-tax-returns/ 
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